
From: Herb Heimerl  
Sent: Tuesday, May 28, 2013 11:43 AM 
To: Angie Rutherford 
Cc: Randy Blough; Jay Mazalewski; Kathy Spitzer 
Subject: RE: Canyon Creek Follow Up 
 
Hi Angie – please see the answers to your questions below as well as the attached redline and clean 
versions of the most recent DA and CCR. 
 
 
Herbert Heimerl  |  Heimerl Law Firm, PC  
 
  
From: Angie Rutherford 
Sent: Wednesday, May 15, 2013 2:45 PM 
To: Herb Heimerl 
Cc: Randy Blough; Jay Mazalewski 
Subject: Canyon Creek Follow Up 
  
Hi Herb, 
Without having the minutes from last night’s meeting, here are the issues I heard that need to be 
resolved.  Please address. 

1. Information from the USFS (Jay Pence) about the Crane Road and the administrative access at 
the bottom of Lot 2. 

2. A updated letter from USFS with comments to the redesign of the project.  I spoke with Jay 
today and he will do his best to get info regarding the road and an updated letter out today, but 
he been pretty busy. 

3. A statement in the CC&Rs that say that certain parts cannot be amended without County 
approval (fences, natural resource area).  See attached redlines.  You raised a good point re 
certain changes to the easement areas.  While the draws are not going to move the Leks could.  I 
spoke to Jeff Klausmann at IMA about resurveying the Leks as they can move so I put some 
language in the CCR that I discussed with him and will have the same put on the master plan re 
those areas. 

4. An updated letter from the Fire Marshal. 
5. The Pony Creek Road dedicated to the County with the recordation of the Master Plan. 

Regarding the Pony Creek ROW, we will give it upon recording the phase I final plat as 
that it when the nexus occurs to the request.  I did some research and find Tigard v. 
Dolan to be a dead ringer for the prospect of "forcing" a ROW prior to the plat 
recordation.  Tigard wanted to pull a building permit to expand their operation and were 
told by the Tigard P&Z that in order to get the building permit they would be conditioned 
with the requirement for them to dedicate a pedestrian and bicycle pathway in order to 
relieve traffic congestion.  The decision was appealed to the Oregon State Lane Use 
Board of Appeals (LUBA), alleging that the land dedication requirements were not 
related to the proposed development, and thus constituted an uncompensated taking of 
her property.  LUBA found a reasonable relationship between the development and both 
conditions of the variance, as the larger building and paved lot would increase runoff 
into the creek.  The US Supreme Court overturned the LUBA and the Oregon appellate 
courts.  The Court held that under the doctrine of unconstitutional conditions, a 
government agency may not require a person to surrender constitutional rights in 



exchange for discretionary benefits, where the property sought has little or no 
relationship to the benefit conferred.  A two-prong test was applied:  Whether or not 
there is an "essential nexus" between the permit conditions and legitimate state interest, 
and whether or not the degree of the exactions required by the permit conditions bears 
the required relationship to the projected impact of the proposed development.  The 
Court held that the first condition had been satisfied.  However, the Court ruled that the 
City failed to make an individualized determination that the required dedications are 
related, in both nature and extent, to the proposed impact.  This is the landmark case 
that has not been overturned 

6. Please address all comments from the County engineer. 
  
Also: 

1. Please provide a clean version of all documents with the changes thus far: Development 
Agreement, CC&Rs, and Plans/Drawings 

2. Provide clear explanations addressing issues from the Public Hearing (horse restrictions, building 
envelopes, school bus turn‐around etc.) 
- this is likely to be a ranch and horses will not be restricted unless done so by the HOA 
-  we see no need for building envelopes unless required by the HOA 
-  a school bus turn around would be cost prohibitive  

3. Provide a copy of the proposed easement for Pony Creek Road (and Crane) – What the county 
wants is not an easement but a Right of Way.  I suspect the County Attorney has a form you use 
and when the final plat gets recorded we will use that. 

1. We also await a comment letter from Fish and Game. 
  
Angie Rutherford 
Planning Administrator 
 
























































































