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RESOLUTION 2015-0727

A RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF TETON COUNTY,
IDAHO RECOGNIZING THE VALUE OF FEDERAL LANDS TO THE COUNTY’S
ECONOMY, RECREATION, HERITAGE AND QUALITY OF LIFE;

AND OPPOSING THE PROPOSAL FOR THE STATE OF IDAHO TO TAKE
WHOLESALE OWNERSHIP OF PUBLIC LANDS WITHIN THE STATE OF IDAHO

WHEREAS, Teton County is home to federal public lands owned by all Americans; and,

WHEREAS, these federal public lands provide public recreational opportunities for residents and
visitors for horseback riding, hunting, fishing, wildlife watching, hiking, backpacking, boating, riding
snow machines and all-terrain vehicles, skiing, bicycling, sightseeing, and numerous other outdoor
recreational activities; and,

WHEREAS, these federal public lands provide essential habitat for some of America’s greatest
wildlife populations; and,

WHEREAS, federal ownership and management of public lands in Teton County assure both the
stewardship and preservation of these nationally significant lands and the wildlife and natural resources
they contain; and,

WHEREAS, Teton County residents are actively collaborating among diverse interests and with
public land managers to improve public land management and public access; and,

WHEREAS, federal public land management agencies employ residents of Teton County who
are passionate and expert at their jobs, pay taxes, and contribute to our community; and

WHEREAS, Teton County’s forests are naturally prone to fire, including periodic large-scale
fires, as part of the ecosystem in which they have evolved over millennia, although a warming climate has
accentuated the process; and federal money and expertise to suppress wildfires is essential to protecting
our communities, infrastructure, and public lands; and,

WHEREAS, continued federal ownership and management of public lands in Teton County
insure both public access to and environmental protection of these lands and the resources they contain.

NOW, THEREFORE, IT IS HEREBY RESOLVED BY THE TETON COUNTY IDAHO BOARD
OF COUNTY COMMISSIONERS: that the Board of County Commissioners of Teton County, Idaho
opposes any and all efforts by the State of Idaho to obtain the wholesale transfer of federal lands in Idaho
to the State of Idaho, BE IT FURTHER RESOLVED that the Board of County Commissioners strongly
supports federal ownership and management of public lands in Teton County and the incredible value of
federal lands to bring to our county’s economy, recreation, heritage and quality of life.

PASSED, APPROVED AND ADOPTED THIS DAY OF JULY, 2015, IN TETON
COUNTY, IDAHO

Attest:
Bill Leake, Chairman Mary Lou Hansen, Clerk




COMMISSIONERS PRESENT: Bill Leake, Cindy Riegel, Kelly Park
OTHER ELECTED OFFICIALS PRESENT: Clerk Mary Lou Hansen, Prosecutor Kathy Spitzer
Chairman Leake called the meeting to order at 9:01 am and led the Pledge of Allegiance.

LHTAC PRESENTATION

Laila Kral, Safety Engineer and Program Administrator for the Local Highway Technical Assistance Council,
presented certificates and gifts to seven Road & Bridge employees in recognition of their training
accomplishments. Equipment Operators Bill Clifton, Blaine Ball, Mike Beard, Ryan Vestal, Nathan Egbert and
Tom Abbott have completed the 4-year, 80-hour “Road Scholar” program. Ms, Kral said the program includes 8
mandatory courses plus several elective courses and requites attendance each spring and fall. Participants are
tested after each course and must receive a score of at least 80% in order to pass. Ms. Kral presented Road &
Bridge Supervisor Clay Smith with a “Road Master” certificate and gift. The Master designation requires 80
hours of training in addition to the Road Scholar courses, Ms, Kral said having Road Scholar/Master graduates
will help the county with State and Federal grant applications. The Board thanked the men for their work and
dedication in completing this training program.

ADMINISTRATIVE

© MOTION. Commissioner Park made a motion to approve the minutes of the June 8 meeting as presented.
Motion seconded by Commissioner Riegel and carried unanimously.

@ MOTION. Commissioner Park made a motion to approve a retail alcoholic beverage license for the
Downtown Driggs Community Association’s Independence Day Celebration. Motion seconded by
Commissioner Riegel and carried unanimously.

@ MOTION, Commissioner Riegel made a motion to approve the property tax exemption as requested by the
Roman Catholic Diocese of Boise. Motion seconded by Commissioner Park and carried unanimously.
(Attachment #1)

R

FEDERAL LANDS RESOLUTION. The Board discussed Resolution 2015-0622 proposed by Commissioner
Riegel (Attachment #2). She said counties in Idaho and other western states, including Teton County, Wyoming,
are adopting similar ordinances to show their support for maintaining Federal ownership of public lands. With
some states and national organizations advocating the sell-off of public lands to states or private entities,
Commissioner Riegel said it was important for Teton County to show support for maintaining public lands.
However, this resolution was intended as a draft document to start the conversation.

Commissioner Park said states make more money by managing public lands than does the Federal government,
He said the funding levels for Federal PILT and SRS payments are chronically uncertain, even though they are
intended to offset the lack of propeity tax revenue from Federally-owned lands. He wants to investigate the issue
further before voting on it. Chairman Leake agreed that more information and discussion was necessary.
However, the state’s failure to adequately fund road infrastructure makes him very reluctant to let the state take
over Federal lands.

i et

DALE BURR PAYMENT. Sculptor Dale Burr reviewed his request for an additional $1,400 payment in
recognition of the extra time he has spent working on behalf of the county (Attachment #3).

® MOTION. Commissioner Park made a motion to approve use of contingency funds to make a final $1,400
payment to Dale Burr after the Sentry Eagle sculpture is delivered. Motion seconded by Commissioner Riegel
and carried unanimously.

COMMITTEES. Commissioner Riegel attended the June 17 Fremont-Teton Transportation Committee
meeting, She learned that ITD is very interested in continuing to improve the Highway 33 corridor and wants

Teton County to plan for needs 10-20 years in the future. They encourage the county to include all “wishes and
.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Executive Summary

Whether a transfer of federal lands to the State of Idaho would make or lose money depends on
a) which lands are transferred; b) what management functions would continue following a
transfer; ¢) how much additional timber would be harvested, which in turn generates monetary
benefits and has employment impacts; and d) the timber stumpage price that could be expected.
This analysis looks in depth at the Idaho Department of Lands (IDL) proposed transfer of 6.9
million acres of National Forest System lands and 9.5 million acres of BLM lands.

Under three timber quantity-price scenarios, and assuming that wildland fire management
costs would be the annual average experienced on federal lands pro-rated to the IDL proposal,
the state could expect net income from timber sales ranging from a loss of $6 million/year under
the low-end scenario to a gain of $45 million/year under the medium scenario to a gain of $129
million/year under the high-end scenario. (Low-end scenario is 500 million bf/year at $150/mbf;
medium scenario is 800 million bf/year at $200/mbf; high-end scenario is 1 billion bf/year at
$250/mbf.)

If the State of [daho were to provide recreation opportunities similar to those that currently
exist on the transferred lands, as well as highway maintenance, the net income would be reduced
by $19 million/year. Payments to counties in 2012 were $33 million on the lands propose for
transfer. The costs of managing BLM lands, net of grazing and mineral receipts, would be $53
million/year,

In total, after subtracting all these costs from the timber net income, the proposed transfer
would result in a loss to the State of I[daho of $111 million/year under the low-end scenario and
$60 million/year under the medium scenario. Under the high-end scenario the state would see a
gain of $24 million/year.

Employment impacts from new jobs in the forest products and supporting industries would
range from 3,375 to 8,775 to 12,375 jobs in the low, middle and high scenarios respectively.
These new jobs would provide wages and salaries ranging from $99 million/year to $257
million/year to $363 million/year in the low, middle and high scenarios respectively. New state
income taxes on those wages/salaries would range from $16 million/year to $4 Imillion/year to
$58 million/year in the low, middle and high scenarios respectively. These estimates are all net of
the loss of wages/salaries and state income taxes from federal jobs that would be lost after the
transfer.

Background and introduction
The Idaho Legislature created the Federal Lands Interim Committee in 2013 to study the
potential for transferring to state control some portion of almost 34 million acres of federal lands
in Idaho (almost 64% of the state), including the surface estate rights and mineral estate rights.
Under a resolution outlining the rationale for a transfer, the Legislature excluded from
consideration lands in the National Wilderness Preservation System plus lands administered by
the National Park Service, Department of Defense, and Department of Energy. That leaves 27.5
million acres of federal lands administered by the U.S, Department of Agriculture—Forest Service
(USFS) and the U.S. Department of the Interior—Bureau of L.and Management (BLM) in the
transfer proposal, plus 49,000 acres of National Wildlife Refuge System lands (Table 1).

-2-
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Would a transfer of federal lands to the State of Idaho make or lose money?

Should a transfer occur, a key question is what it would cost the State of Idaho to manage the
transferred lands. The legislative committee was presented with two contradictory reports on the
fiscal impacts of a transfer. Using different sets of assumptions, one report said the state would
make money from the transfer, the other said it would not. To illuminate the committee’s
deliberations, Rep. Mike Simpson requested a report from the Congressional Research Service
(CRS 2013) detailing how much it costs the federal government to manage lands in Idaho, and
what revenues are produced. The CRS reported that information for FY 2012, and Rep. Simpson
delivered it to the committee in September 2013 (Table 2).

Rep. Lawrence Denney, committee co-chair (and elected Secretary of State in November
2014), asked the University of 1daho’s College of Natural Resources Policy Analysis Group to
analyze the cost issue and include employment effects. The findings of that analysis are reported
herein, and are sensitive to the upfront assumptions regarding a hypothetical transfer, and timber
quantity-price scenarios describing future costs and returns following transfer.

Assumptions

The two contradictory estimates of cash flows were developed by the Idaho Department of Lands
(IDL) and the Idaho Conservation League (ICL) and presented to the committee in August 2013
and December 2013, respectively (see Groeschl 2013, Hjerpe 2013). These two analyses are
alike only in the amount of additional timber to be harvested each year and its unit value (Table
3). Different acreages for the transfer were used by IDL (16.4 million) and ICL (27.5 million).
IDL excluded 9.3 million acres of roadless areas and some additional acres for Wild & Scenic
River corridors; ICL included them, IDL estimated $45 million/year for additional wildfire
suppression and suppression preparedness; ICL estimated $188 million/year. ICL included costs
for recreation, road maintenance, and county payments; IDL did not. ICL noted that wages and
state income taxes from lost federal jobs would be foregone and provided an estimate of that
loss. IDL mentioned that wages and state income taxes from additional timber-related jobs
should be included in the analysis, but did not provide an estimate. This analysis addresses these
differences and proceeds as follows.

First, the 32 million acres of federal lands administered by the U.S. Forest Service in the
National Forest System (NFS, 20.4 million acres), Bureau of Land Management (BLM, 11.6
million acres), and the U.S, Fish and Wildlife Service in the National Wildlife Refuge System
(49,000 acres) are placed into several land-use categories (Table 1):

Second, the costs of land and resource management functions that are likely to be essential
after a hypothetical transfer are allocated to the above land-use categories (Table 4a for NFS,
Table 4b for BLM). Federal appropriations totaled $148.8 million for FY 2012, Although this
total included $96 million in wildland fire management appropriations for the NFS and BLM, it
did not include the additional $118 million in wildfire suppression costs the two agencies
expended in FY 2012, a year in which Idaho more than doubled its 10-year average of about
700,000 acres per year burned (Figure 1) and led the nation with almost 1.8 million acres
burned. The wildland fire management costs used in this analysis are actual NFS and BLM
expenditures averaged between 2007-2013.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Third, for the 5.3 million acres of NFS roaded timberlands and 600,000 acres of BLM
timberlands, timber harvest quantity-price scenarios are developed based on the IDL and ICL
analyses of sawtimber board feet (bf) volume and reviewers’ comments on earlier drafts of this
document. Additional timber harvests following transfer range from 500 million to 800 million
to 1 billion bf/year. Timber stumpage values per thousand board feet (mbf) range from $150/mbf
to $200/mbf to $250/mbf. The combination of these three timber harvest quantities and three
stumpage prices result in nine quantity-price scenarios. This analysis follows the IDL assumption
that grazing revenues would be approximately equal to management costs after a transfer.

Fourth, using information in Morgan et al. (2013), the potential economic impacts from a
gain in forest products industry employment are estimated, net of the potential loss of federal
jobs following transfer of lands.

Additional timber harvest following transfer

The most recent statewide forest inventory report by the U.S. Forest Service estimated 155
billion bf of sawtimber on 12.2 million acres of National Forest System (NFS) timberlands in
ldaho, and another 6 billion bf of sawtimber on 600,000 acres of BLM timberlands (Table 5).
Wilderness areas are not included in that estimate; NFS roadless areas are. For the 6.9 million
acres of NFS roadless timberlands,’ this analysis subtracts 45 billion bf, leaving a remainder of
110 billion bf on 5.3 million acres of NFS roaded timberlands.

This analysis confirms IDL’s finding that the historic level of 800 million to 1 billion bf/year
of timber harvests from federal lands in Idaho is realistic. Between 1960 and 1990, timber
harvests from federal lands in Idaho averaged 700 million bf/year, and in at least three years
approached 1 billion bf/year (Figure 2). With this level of timber harvest from federal lands, the
growing stick volume on Idaho’s forest resource base, which is predominately National Forest
System timberlands, increased during these three decades (Figure 3). Based on the reported
annual growth rate on federal timberlands (Table 5), the amount of timber that could be
harvested from NFS timberlands could be more than that, but this analysis treats the historic high
harvest of 1 billion bf/year from federal lands as the maximum quantity.

Net cash flow to the State of Idalio after transfer

The IDL’s analysis assumed it would take 10-15 years to ramp up to timber harvests on the
transferred lands to their full potential and assumed timber stumpage value of $200/mbf. IDL
estimated cost of timber management at 40% of revenues, which translates into 8% of the
quantity of timber harvested at a stumpage value of $200/mbf in IDL’s two quantity scenarios of
800 million or 1 billion bf/year. Under these scenarios annual net income from timber
management would be either $96 million or $120 million/year (Table 6).

' Data compiled from Idaho roadless area documents (USFS 2008) identify 3.3 million acres of
timberlands with 27 billion board feet of timber, thus averaging 8,200 bf/acre. It is likely that there are
another 3.6 million acres of timberlands in roadless areas that managers did not identify as timberlands
during the roadless area review, perhaps because they are poorly stocked. If these additional acres had an
average of 5,000 bf/acre, then there are another 18 billion bf of timber in roadless areas.
-4 -
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Would a transfer of federal lands to the State of Idaho make or lose money?

IDL prepared their analysis in February 2013 (Schultz 2013) and presented it in August 2013
(Groeschl 2013). Since then IDL timber stumpage values have trended upwards to $300/mbf,
which perhaps could be a reasonable price scenario for this analysis (T. Schultz, personal
communication), Before the Great Recession of 2008-2009 stumpage prices for IDL timber
exceeded $300/mbf in every year since 1993 (adjusted for inflation to 2013 constant dollars,
Figure 4). Nevertheless the high-end scenario for this analysis is more conservative, with
additional timber sales of 1 billion bf/year at $250/mbf, for net income of $170 million/year.

What is a realistic stumpage value for timber from transferred NFS land? Because no one
knows what the future holds, a variety of scenarios are used. As Figure 4 indicates, average
stumpage values of $200-250/mbf for NFS timber were attained for eight years running (1993-
2000, adjusted for inflation to 2013 constant dollars), but have been much lower since then. The
low-end quantity scenario in this analysis is 500 million bf/year, as suggested in reviw comments
by the Idaho Dept. of Fish and Game, and a low-end timber stumpage price of $150/mbf, as
suggested in review comments by the U.S. Forest Service. The low-end scenario would provide
net income from timberlands of $35 million/year (Table 6).

Additional management costs for the NFS transfer of 6.9 million acres should be deducted
from the net timber income generated by the timber quantity-price scenarios (Table 7), in part to
account for costs of “matrix” lands surrounding timberlands, which are either non-productive
forest lands or other non-forested lands adjacent to timberlands. Costs must include wildland fire
management, and should perhaps also include road maintenance, recreation and county payment
costs that were not in the IDL analysis, even though these functions are not currently IDL
responsibilities.

The transfer to the state of 11.1 million acres of BLM land outside of wilderness areas would
cost the state $67 million per year, with little potential for enhanced revenue production. The IDL
proposal called for the transfer of 9.5 million acres of BLM lands, which on a pro-rated basis
represents a cost of $53 million to the state, which is used in this analysis. Additional grazing
and mineral resource development may be possible after a transfer, but are highly speculative
and have not been included in this analysis.

The total net cost to the State of Idaho for the IDL transfer proposal would range from a loss
of $111 million/year under the low-end scenario to a loss of $60 million/year under the medium
scenario to a gain of $24 million/year under the high-end scenario. Only under the high-end
scenario of 1 billion bf/year at $250/mbf would the state realize a gain after covering costs of
wildfire, recreation, highway maintenance and payments to counties.

Cost components are dominated by wildfire preparedness ($35 million/year on NFS land and
$12 million/year on BLM land); wildfire suppression ($85 million/year on NFS land and $26
million/year on BLM land), and payments to counties ($53 million/year). Because of its
variability (see Figure 1), the wild card in this analysis is wildfire suppression. The question
whether payments to counties should continue is likely to spark lively debate.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Economic impact in the State of Idaho after transfer

There would be a substantial positive economic impact in the state from additional timber-related
jobs. In 2013, each million board feet of timber harvested in Idaho provided 9.6 direct jobs and
8.4 indirect and induced jobs (or 0.875 indirect and induced jobs for every direct job); these jobs
provided wages and salaries of $528,000 per million board feet harvested (Morgan et al. 2014).

Based on the low-end timber quantity-price scenario of 500 million bf/year, there would be
4,800 new jobs in the forest products industry. However, after the transfer there would be a loss
of perhaps as many as 3,000 federal jobs under the IDL’s set of assumptions (2,000 NFS jobs and
1,000 BLM jobs). The net gain in direct jobs would range from 1,800 (low-end timber quantity-
price scenario) to 4,680 or 6,600 new direct jobs in the middle- or high-end scenarios. Adding to
that the indirect and induced jobs would result in a total of 3,375 new jobs (low-end scenario) to
8,775 or 12,375 in the middle- or high-end scenarios. These new jobs would provide wages and
salaries in a range from $99 million/year (low-end scenario) to $257 million/year or $363
million/year (middle- and high-end scenarios). New state income taxes on wages/salaries would
range from $16 million/year (low-end scenario) to $4 1million/year or $58 (middle- or high-end
scenarios). These estimates are all net of the loss of wages/salaries and state income taxes from
federal jobs that would disappear after the transfer.
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Would a transfer of federal lands to the State of Idaho make or lose money?
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Would a transfer of federal lands to the State of Idaho make or lose money?

Timberland
" Forest land, reserved
Forest [and, unproductive
i Other land, reserved
Other land, not reserved
- TOTAL

TOTAL, less reserves

USDA - Forest
Service

12,227%°
3,456 €

a

540
549% ¢
3,645°
20,417

16,412

USDI — Bureau
of Land Mgmt.

a

613

0

a

330
517°
10,150
11,610

11,093

USDI - Fish &
Wildlife Service

0

0

0

0

29!

49

49

Total

12,480
3,456
870
1,066
13,844
32,076

27,554

® Source: Witt et al. (2012). Idaho’s Forest Resources, 2004-2009. RMRS-RB-14, U.S. Dept. of
Agriculture, Forest Service, Fort Collins, CO. Table 2.

® Individual National Forest System (NFS) units reported a total of 3.3 million acres of
timberlands in the 9.3 million acres of roadless areas on which there are 27 million board feet of
timber (USFS 2008). However, that is not enough roadless timberlands to make all categories
add to the total timberland acres as well as NFS acres. For this analysis, then, it was determined
that there are 6.9 million acres of timberlands in NFS roadless areas and 5.3 million acres of NFS
timberland outside of roadless areas. Assuming that 2/3 of the 3.6 million acres of NFS “other
land, not reserved” are in NFS roadless areas, then there must be an additional 3.6 million acres
of unreported timberlands in NFS roadless areas.

“Reserved land is in the National Wilderness Preservation System.

Y Caleulated as 4.522 million acres of wilderness in Idaho (USFS 2014a) minus reserved forest
land (Witt et al. 2012) minus BLM wilderness (BLM 2014a).

® Calculated as total 20.4 million NFS acres less timberland, less reserved land.

"Source: Gorte et al. (2012). Federal Land Ownership: Overview and Data. R2346,
Congressional Research Service 7-5700, Washington, DC.
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Would a transfer of federal lands fo the State of Idaho make or lose money?

USDA — Forest USDI — Bureau USDI - Fish &

Service of Land Mgmt. Wildlife Service Total
Appropriated a b c
funds to agency 165,567 132,605 3,094 301,266
Federal Highway
Admin. funds 15,983 0 25 16,008
Subtotal, 181,550 132,605 3,119 317,274
appropriations
Payments in Lieu
of Taxes (PILT) 16,467 9,562 16 26,045
Payments, Secure 31,200 0 0 31,200
Rural Schools
Subtotal, 47,667 9,562 16 57,245
payments to state
Total public land 229,217 142,167 3,135 374,519

appropriations

Source: CRS (2013). Congressional Research Service Memorandum of September 19, 2013
to the Honorable Michael K. Simpson, US Congress House of Representatives.

? Includes National Forest System land and resource management, planning and analysis
($56.7 million), wildland fire management ($44.1 million), capital improvement and
maintenance ($16.8 million) State & Private Forestry (§5.2 million), Forest and Rangeland
Research ($3.3 million), land acquisition ($0.8 million), and a variety of other unspecified
cost allocations and funds ($16.5 million).

® Includes land and resource management, planning and analysis ($60,157), wildland fire
management ($52.0 million), land acquisition ($6.4 million), construction and access ($1.4
million), recreation fees ($1.8 million), range improvements ($1.1 million), forest health
(30.5 million), and a variety of other functions and funds ($7.3 million).

“ Includes only funds for management of National Wildlife Refuge System lands; the agency
also manages fish hatcheries ($0.8 million), has administrative and regulatory functions
under the Endangered Species Act and other federal laws ($8.6 million), and provides a
variety of appropriated grants to the state ($13.8 million). It is assumed that these functions
other than land management would continue if a land transfer were to happen.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Table 3. Comparison of assumptions in Idaho Department of Lands (IDL) and Idaho

Conservation League (ICL) analyses of a hypothetical transfer of federal lands to the
State of Idaho.

legithe

]‘m‘_‘xéz’ E§ Sansoenviticn
(.
v

Leagume

Assumptions

US-FS lands traasferred @9 million acres unspec

unzpeciiied
US-BLM tands ransferrad unzpecified

Total federst lands ransferred 28.0mitlon acres
Timberiands ransferrad, roaded dnsaesified
Timbertands transferred, roadiess 0 =93 pillion acres
Timbar harvest, years 5-9 SO0 mmnf iy SO0 rimiaffyer
Timber harvest, years 10-20 BO0—1,000 mmbfier 1,000 mpibffyr
Timbar value {constant, years 1-20) S200/miaf SO0 maf
witdfire sunpression & preparedness costs S45 mithonfyr S188 miilionyr
Recreation & road maintenance casis 0 522 mithandyr
Loss of county payments (SRS & PILT] 0 854 mitiandyr
Lass or gain of wages & 51318 income tax gain, unspecified  fass, specifiad, notin

4 T «, - P B .
Cash fiow analysis

mbf = thousand board feet ; mmbf = million board feet.

Source: Groeschl, D. (2013); Hjerpe (2013).
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Would a transfer of federal lands to the State of Idaho make or lose money?

Table 4a. National Forest System (NFS) lands in Idaho: Cost allocation to land and resource

management functions by land-use category (millions of dollars).

Land-use Categor % of all | Wildfire | Wildfire | Timber | Land Recre- | FHWA | SRS & Total
gory NFS land Prep. Supp. Mgmt. | Mgmt. | ation Maint. PILT
Timberland, roaded 26.0% 9.1 22.1 5.0 0.5 3.8 11.0 32.0 83.5
Timberland, roadless 33.8% 11.8 28.7 -- 0.5 1.3 -- 7.5 49.8
Forest land, unproductive 2.6% 0.9 2.2 - 0.2 0.1 1.0 1.1 5.5
Forest land, reserved 16.9% 5.9 14.4 -- 0.2 1.3 -- 2.7 24.5
_

Other land, reserved 2.7% 1.0 2.3 - 0.2 0.1 - 1.1 4.7
Other land, not reserved 17.7% 6.3 15.1 -~ 0.4 1.0 4,0 2.9 29.7
Total 100.0%* | 35.0° 85.0° 5.0° 2.0° 76° | 16.0° | 473" | 197.9%
Total, less reserved areas 80.4% 28.1 68.3 5.0 1.8 7.6 16.0 44,2 169.4

? Source: Table 1; cells do not add to total due to rounding.

> Source: Brunelle, A., review comments. Wildfire preparedness is the average annual
expenditure for 2011-2013. Wildfire suppression is the average annual expenditure for 2007-
2013. Allocations to land-use category cells are based on “% of all land” column.

“Source: IDL proposal assumes timberland management costs to be 40% of timber revenues;
NFS sold 100 million board feet at an average of $125/mbf.

9 Source: CRS (2013); with allocation to roaded timberland proportionally higher; USFS budget
book for FY 2012 (see USFS 2014b) was helpful in identifying the % of all NFS expenditures
for various land management activities including wildlife & fisheries, vegetation & watershed
management, as well as recreation (recreation revenues of $2.0 million are netted out of
appropriated costs).

¢ Source: CRS (2013); with Federal Highway Administration funds allocated only to roaded
areas.

FSource: CRS (2013); 100% of $31.2 million in SRS payments allocated to roaded timberland;
PILT appropriations for NFS lands totaling $16,1 million allocated according to “% of all land”
column.

€ Cells do not add to total due to rounding.

“11 -
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Would a transfer of federal lands to the State of Idaho make or lose money?

Table 4b. Bureau of Land Management’s Idaho lands: Cost allocation to land and
resource management functions by land-use category (millions of dollars).
. — s .

Land-use Category BfMo flaarI]I q \Aglr(igfe V\éltll(;f;r'e -Ir\l/lrgr?ir MLer]:t. PILT Total
Timberland 5.3% 0.7 1.4 1.0 2.0 0.5 5.6
Forest land, unproductive 2.8% 0.3 0.8 - 1.0 0.3 2.4
Other land, reserved 4.5% 0.6 1.2 - 1.0 0.4 3.2
Other land, not reserved 87.4% 10.8 23.6 -- 16.0 8.2 58.6
TOTAL 1000%° | 12.4° | 270° | 1.0° | 200% | 94" | 69.8°
TOTAL, less reserved areas 95.5% 11.8 25.8 1.0 19.0 9.0 66.6

Source: Table 1.

® Source: Wildfire preparedness and wildfire suppression are average annual expenditures for
2007-2013 (see BLM 2014b). Allocations to land-use category cell values are based on “% of all
land” column.

“Source: IDL assigns timberland management costs of 40% of timber revenues; BLM sold 28
million board feet in FY2013 and 11 million board feet in FY2012. Cell value is 40% of average
of 19 million board feet at an average of $125/mbf (as used in NFS analysis).

Y Source: CRS (2013); land management includes grazing, recreation, energy and minerals, etc.,
less 50% for planning and analysis to comply with federal laws; $9.3 million in revenues from
various sources are netted out of this allocation.

¢ Source: CRS (2013); with Federal Highway Administration appropriations allocated only to
roaded areas,

fSource: CRS (2013); 100% of SRS payments allocated to roaded timberland; PILT
appropriations allocated according to “% of all land” column.

& Cells do not add to total due to rounding.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Table 5. Idaho forest inventory data on timberland by ownership category, 2009.

Sawtimbervolume (billion board feet)? 155.3
sawtimber volumie (billion cubic feet)® 24.084
Growing-stock volume (billion ft3)¢ 30.702
Gross growth (annual average, million fta)d 7311
Growth rate %, all live trees 2.4%
Martality (annual average, million ft#)¢ 483.8
Mortality as % of gross growth 656%
Timber harvest {(annual average, million ftE‘)f 18
Timber harvest as % of grass growth 2.5%

5.9

0.923

23.7
2.0%
4.8

20%

15.7
2.438
3.116
102.4
3.3%
22.1
22%
53

51.8%

21.2 198.1
3.283  30.728
4.682 39.696
192.9 1,050
4,1% 2.6%

25.7 536

13% 51%

94 165

48,7% 15.7%

Source: developed from data in Witt et al. (2012) Idaho’s Forest Resources, 2004-2009.
Resource Bulletin RMRS-RB-14, U.S. Forest Service, Fort Collins, Co, 134 p.

% All trees > 9” diameter at breast height on Idaho timberlands in 2009; Witt et al. (2012),
Table 19, using same % of distribution by ownership as in Table 20.

® Wit et al. (2012), Table 20.

“ All trees > 5” diameter at breast height on Idaho timberlands in 2009; Witt et al. (2012), Table

18,
9 Witt et al. (2012), Tables 21 & 25.

® Witt et al. (2012), Table 25.

f Witt et al. (2012), page 41, applying conversion factor of 5 bf/ft’,

-13 -
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Would a transfer of federal lands to the State of Idaho make or lose money?

Table 6. Net timber income from additional timber sales following hypothetical transfer of
5.9 million acres of federal timberlands to the State of Idaho.
Additional Stumpage Management Net income
Harvest harvest level value Gross revenue costs from timber
Scenario (mmbf/year) ($/mbf) ($ million} ($ million}* ($ million)
Low 500 150 75 40 35
Low 500 200 100 40 60
Low 500 250 125 40 85
Medium 800 150 120 64 56
Medium 800 200 160 64 96
Medium 800 250 200 64 136 J
High 1,000 150 150 80 70
High 1,000 200 200 80 120
High 1,000 250 250 80 170

*In IDL analysis, management costs are 40% of the value of the timber harvested, which because
the price did not vary from $200/mbf is equivalent to 8% of the quantity of timber harvested.

Note: Shaded rows are the quantity-price scenarios referred to in the body of the report.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Table 7. Total net income from additional timber sales following hypothetical transfer to
the State of Idaho of 5.9 million acres of federal timberlands plus 1.0 million acres of
“matrix” lands* plus 8.9 million acres of BLM non-forest lands (millions of dollars/year).

Low Middle High
Scenario Scenario Scenario

Net timber income (see Table 6) $35 to $85 $56 to $136 | $70to $170
Cost of timberland management (5.9 Million acres) $0.8 $0.8 $0.8
Cost of “matrix” land* management (1.0 million acres) $0.2 $0.2 $0.2
Cost of wildland fire management (see Table 4a) $40 $40 S40
(a) Subtotal: timberland management -56 to $44 $15t0 595 | $29t0$129
Cost of recreation area management (see Table 4a) S7 S7 S7
Cost of highway maintenance (see Table 4a) $12 $12 $12
(b) Subtotal (a) plus recreation and highway maintenance | -3$25to $25 -$4t0$76 | $10to$110
Cost or SRS payments to counties (see Table 4a) $31.2 $31.2 $31.2
Cost of PILT payments to counties (see Table 4a) $1.9 $1.9 $1.0
(c) Subtotal (b) plus payments to counties -$58 to -$8 -$37to0 $43 | -$23to$77
Cost of BLM lands (9.5 million acres; see Table 4b)t -$53 -$53 -$53 J
Total net cash flow to the State of Idaho -$111to-$61 | -$90to -$10 | -S76to0 $24

*“Matrix” lands are unproductive or roadless forest lands or other lands surrounding roaded

timberlands.

tIncludes payments to counties and costs for all wildfire and land management functions except
timberland management, which is included in subtotal (a) above.

- 15 -
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Would a transfer of federal lands to the State of Idaho make or lose money?

Figure 1. Acres burned by wildfire in Idaho, 2004-2013.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Figure 2. Idaho timber harvest by ownership, 1947-2013.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Figure 3. Idaho forest inventory change, 1953-2007, and inventory by ownership, 2007.
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Would a transfer of federal lands to the State of Idaho make or lose money?

Figure 4. Idaho timber harvest stumpage values, National Forest System (NFS) and Idaho
endowment lands managed by the Idaho Department of Lands (IDL), 1989-2013.
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Would a transfer of federal lands to the State of Idaho make or lose money?

References Cited
BLM (Bureau of Land Management). (2014a). “BLM Wilderness Areas in ldaho” webpage.

hitp:/wawsy blimsov/id/st/en/prog/blm special areas/wilderness/wilderness areas and, himl!

. (2014b). 2014 National and State Fire Preparedness Program Summaries. 27 p.

et wwawe bimewov/Zstyle/medialib/bind/nile/operations. Par. 46522 File.dat/ProcramSumnnt

capd|

CRS (2013). Congressional Research Service Memorandum of September 19, 2013 to the
Honorable Michael K. Simpson, U.S. Congress House of Representatives. 17 p.
Lin/evistatuee idaho.govésessioninfo/20 1 interin/tands LOZS simpsar.pdl

Gorte, R.W., C.H. Vincent, L.A. Hanson, and M.R. Rosenblum (2012). Federal Land
Ownership: Overview and Data. R2346, Congressional Research Service 7-5700,
Washington, DC. 24 p. htip://fas.ore/sep/ers/mise/R425:0.pdf

Groeschl, D. (2013). “Hypothetical federal land transfer and analysis of potential impacts of
legislation similar to Utah HB 148.” PowerPoint presentation by Idaho State Forester David
Groeschl to the Idaho Legislature’s Federal Lands Interim Committee (August 9, 2013),
Boise, 1D, htip:/evislature.idaho.cov/sessioninfo/201 3/interim/lands0809 croeschl pd?

Hjerpe, E. (2013). “Fiscal impacts to the State of Idaho from implementation of HB 22.” Written
comments provided to the Idaho Legislature’s Federal Lands Interim Committee (December
4,2013), Boise, ID. 9 p.
hitp:/lesislature idaho.pov/sessioninfo/201 3/iferim/lands E 204 icl.pdl

Morgan, T., J. O’Laughlin, S.W. Hayes, C.E. Keegan III, and R.G. Taylor (2014). Idaho’s
Forest Products Industry, Current Conditions and 2014 Forecast. Station Bulletin 101,
Contribution No. 1078, Idaho Forest, Wildlife, and Range Experiment Station, College of
Natural Resources, University of Idaho, Moscow. 4 p.
N L
industiry 201 3conditions204-forecas( 01-06-2014

Schultz, T. (2013). Letter from Idaho Department of Lands Director Tom Schultz transmitting
requested information to the Idaho Legislature’s natural resources committee chairs
(February 13, 2013) Boise, ID. 5 p. http://wwawv.idahoconservation.ore/blon/fites/idiho-
departineni-of-Jlands-analysis-ol-public-lands takeover/at_download/hle

Smith, W.B., P.D. Miles, C.H. Perry, and S.A. Pugh (2009). Forest Resources of the United
States, 2007. Gen. Tech Rep. WO-78, U.S. Forest Service, Washington, DC. 336 p.
wawwireesearch. s, fed.us/oubs/|1 7334

USFS (U.S. Forest Service) (2008). Timber resource data for each of 250 roadless areas in
Idaho. Idaho Roadless Area Final Environmental Impact Statement (FEIS), Vol. 3-5, App. C.
hp:/www. [s.usda.covirondmain/roadless/idahoroadlessrule/linalruledocuments

(2014a). “Wilderness Acreage by State” webpage.
hitp:/svww o wilderness net/NWPRS/chartResnlis?chart 'ype=AcreaveByhtate Maost
(2014b). “Budget & Performance” webpage. hitp./wivw.

performanee

s.fedas/about-agoney/budpel-

Witt, C., J.D. Shaw, M.T. Thompson, S.A. Goeking, J. Menlove, M.C. Amacher, T.A. Morgan,
and C. Werstak Jr. (2012). Idaho’s Forest Resources, 2004-2009. RMRS-RB-14, U.S. Dept.
of Agriculture, Forest Service, Fort Collins, CO. 134 p.

hirtpe/wwaw freesearel s, fedus/pubs/4 1 347

-20- (/KL&I 20/20




December 2013

(57 dl%l wanwsdeloconservaiionorg
2

Idaho Conservation League
PO Box 8444, Boise, 1D 83701

QUB5.0433

Fiscal lmipacts to the Slate of Idaho from HR 22 Implementation

By Evan Hjerpe, Ph.D. Economist, Conservation Econontics Institute

1 INTRODUCTION

In April 2013, the [daho Legislature passed THouse Concurrent Resolution 22 (HR 22), which
demands that the federal government “imminently transfer title to all public lands™ within Idaho
to the state government, While specifics of the plan are lew, the Idaho Legislature vasked the
Federal Lands Interim Commiltee Lo identify a process for transfer and management of these
lands.

Because the concepts are ata preliminary stage, a detailed economic analysis of costs, revenucs,
and impacts is not possible. Bul an initial assessment of the potential fiscal impacts clearly
illustrates the economic irrationality of this approach. We recommend that the Idaho Legishiture
clearly analyze and articulate the full cost accounting associated with implementation of TR 22,

A similar effort in Arizona was vetoed in 2012 by Governor Jan Brewer based primarily on
“significantand unaccounted” fiscal impacts that would tikely further burden the state treasury,
The Arizona Governor also cited a lack of constitutionality, With even a carsory look at the
cconontics, ivis clear that this resolution is bad business for Idaho commmunitics and residents.
Below, we deseribe a number of the significant and unaccounted fiscal timpacts that would be lelt
by the state of Idaho, its conmunities and residents.

11 FiscaL IMrPACTS OF HR 22

To determine the fiscal impacts of HR 22, we estimate o net present value of a federal Tands
transfer. Net present valuation is the appropriate accounting method for measuring the fiscal
impacls of policy decisions that will generate various costs and revenues for many vears into the
future. Tn addition to the net present value analysis, we provide estimates of lost federal wages
and broad risks to ccosystem services provided by lederal fands.

FIR 22 calls for the transfer of all Idaho's public lands, except lor Indian lands, or almost 34
million acres. The resolution states that, upon transfer of title, “the Legislature of the
State...intends to cede national park land to the federal government,” and “all Tands currently
destgnaled as part of the National Wilderness Preservation System pursuant to the Wilderness

Brewer, Janive K, 2012, Correspondence to Arizona Secretary of State Ken Bennett. May 14

Conlracted and Published by the ldaho Conservation League, Boise, 1D /
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Fiscal impacts on the Slate of {daho in implementing HR 22 Decembor 2013
Act of 1964, National Monuments, Department of Delense lands, and Departinent of Energy
reservations.”

Of the federal Tands in Idaho (Table 1), 97 percent are managed by the U.S. Forest Service (USES)
and Burcau of Land Management (BLM). Other [ederal lands include national park fands,

Department of Defense lands, and Departiient ol Energy lands.

Table 1 Total acres of lederal lands in Idaho excluding tribal lands,

) ) Land Ownership i B Acres
.S, Forest Service 20,367,000
Bureau of |.and Managemenl 12,291,000
Other federal lands o 1,124,000
Total 33,782,000

Source: Economic Profile System —HDT (htlp:#/headwaterseconomics. orgitools/eps-hilt)

Once all federal ands astde from USES and BLM lands are removed, the remaining lands total
32,658,000 acres, To estimate potential fiscal impacts of the resolution, we then remove fands
designated as wilderness or national monuments, leaving approximately 28 million lederal acres
(Table 2).

Table2  Totalacres of USES- and BLM-managed lands included in this analysis.

Land Management and Designation Acres -
U.S. Forest Service and Bureau of Land Management acras 32,658,000
Minus acres designated as wilderness —4,480,000
Minus acres designated as nalional monumenls —273,000
Total , 27,905,000

Source: www.wildernpss.nel

Based on 1he language of HR 272, we estimate the fscal imipacts associated with transforring

28 million acres of federal Tands, or 83 percent of total nontribal federal lands. In the estimates

provided below, we present costs of transferring all federal fands to the state, and then reduce

them by 17 percent to vepresent the costs of transferring 83 percent of federal lands, per HR 22
)

language.”

[T NET PRESENT VALUATION OF HR 22

We delermine the net present value of transferring public lands to the state of ldabo by
estintating costs and revenues associated with the transfer of 28 million acres of USES and BLM
lands. Below, we provide full cost and revenue accounting categories for the net present value of'a
transfer of Tdaho public lands. The categories include revenue, management costs, and loss of
federal land payments. See the last page for a fact sheet summarizing the costs of HR 22
implementation.

«

“ Note that the language “intent to cede™ is Tess binding than “will cede™ or “discluims.” Despite this language, we
conservatively remove these Tands from the analysis.

“While there ean be differences in average costs of management lor various iypes of federal acres fe.gt, LISES,BLA,
or Departmeng of Defense), o peneral reduction based on overall acreage translerred provides coarse estinntes.

Contracted and Publishad by the fdaha Conservalion League, Boise, 1D b2
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Fiscal Impacts on the State of idaho in Implementing HR 22 December 2015

A. Revenue

I'he primary revenue source cited by advocates ol a takeover of Idaho public Tands has been
increased timber harvesting, With limited sawmills, reduced logging worklorces, and volatile
timber markets, a return to previous high logging levels on national forests in Tdabo would
require substantial time and resources, i1t is possible atall. Despite these barriers, we
conservalively estimate revenue to the state based on historic high-levels ol harvest on national
forest lands. We assiie 5200 per thousand board feet (mb() of stinnpage to the state and a
ten-year ramp -up period to one billion board feet (hbt) of annual harvest.”

B. Timber Management Costs

To produce this stumpage revenue, we provide a timber management cost. Based on the Tdaho
Departinent of Lands' state timber operations, timber management costs gencerally run about

40 percent ol overall limber revenue. As such, annual Umber management costs are incorporated
into the net present valuation at 40 percent of annual timber revenue,

C. Fire Management Costs

Given the tremendous forest resources and arid environiment of Idaho, wildfire is a prevalent
natural disturbance that plays a ¢vitical role in maintaining ecological inctions. To protect lives,
structures, and property, vast effort is expended to suppress and control wild[ives. lowever, years
of fire suppression have contributed to greater fuels accumulation. Combined with warming
climates, wildfire size and intensity are inereasing, particularly in forests of the Northern
Rockies.” T'hese trends are evident in ldaho focests, as both the number ol acres burned and
suppression costs are steadily increasing. For example, lastyear in Idaho, some 1.75 million acres
burned and over $210 millon were spent just on suppression, with the federal government
covering more than 90 percent of these costs.”

With such tremendous wildfires and associated management cosls, what would be the fire
nanagement costs to the state of Idaho il federal Tands were transferved fo the state?

Wildfire Suppression Costs

According to the Idaho Department ol Tands, lives burned over 840,000 acres anngally between
2003 and 2008 across the stale of ldabo (includes forest and range fires).” When the number of
acres burned for the last four vears is added, the ten-year annual average is approximately
800,000 acres burned per year across Idaho. According to the Idaho Department of Lands’ year-
end fire reports, approximately 11,600 acres have burned annually over the last ten years on state
and private lands for which the department maintains fire management responsibility, a figure

! . . . , . . . . .
However, it a ten-year vamp-up is achicved, the regional markels will be Haoded, reducing the price for timber and

STUMpage.

“Westerling, AL L, evals Warming and earlicr spring inerease western US Lorest wildfire sctivity, Sefence 31357849

(2006} 940 Y43,

" See State Forester David Groesch’s 2719713 presentation 1o the Stale Legiskuure: Tdaho wildfives of 2072 Avadlable

al: hupyfwwwidahotores.org/imy/ pdifForestey Davat Legislatare 2003 pdf

“ldaho Deparumcnt of Lands. 2008, Managing fire on lands protecred by the State of Idaho: A bandbook Tov policy

makers, lundowners and [dabo citizens, 43 p.
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Fiscal impacts on the Stale of idaho in implementing HIR 22 Deocember 2013

indicating that more than 98 percent ol acres burned in Jdaho have been on federally managed
lands. "

The state of Idaho has a strict fire suppression policy (.o, Idabo Code $38-107 declares
uncontrolied wildfire & nuisance due to its “menace to life and/or property™ and requires
reasonable efforts for “immediate” suppression, But lederal land management agencies have
more llexibility in allowing some wildfires to play their natural ccological role, These differences
in fire management policy lead Lo larger average fires on federally managed lands and accordingly
account lor differences in per acre burned suppression costs, For example, the ten-year (2003
2012) average suppression cost per acre burned for state of (daho-managed lands s

approximately $575/acre,” whereas the national average for USES and BLM ten-year suppression
cost peracre burned is approximately $2057acre,'” or almost three tmes less per acre. While
“suppression cost peracre burned” is not a perfect metrie, as effort expended affects the size of
fires, it provides a good picture of current wildfire expenditures.

To estimate (ire suppression costs, we assume that 28 million acves of USES and BLM lands are
transterred to the state of Idaho and that the average annaal nuuber of acres burned continues,"!
A conservative estimale of five suppression costs for all federal lands assumes 788,400 acres
burned (annual statewide average ol 800,000 minus annual state and private average of 11,600) at
the federal wverage suppression cost of $205 per acre:

788,400 acres x $205 per acre = $161,622,000 of annual supprassion cosl

Because TIR 22 calls for the transfer of 83 percent of Tederal lands, we reduce the total federal
acres burned by 17 percent, providing an annual suppression cost of just over $13:,000,000.

Therefore, annual wildfive suppression costs would be approxinmately $134 willion for the state
of Idaho and assume an amendent to the state’s strict suppression policy.

Among the 28 million acres of USES and BLM lands wix tdaho that might be transfereed,
approximately 7 million iacres of roaded tmberlands are carrently managed by the USES, These
7 million acres are alikely target for increased timber harvest. The resulting harvest would likely
trigger strict (ire suppression similar ta the tdaho Department of Lands” management of state and
privivie timberlands to protect revenae largets, [urther increasing suppression costs.

As more forest s Jogged i future years, wildfire risk on those acres may decrease for some time.
Similarly, as acres burn, fire risk is reduced for some time. But a decrease in five visk on harvested
and burned acres is unlikely to match the overall increasing risk in the remaining forested Lands
for some time. Furthermore, five suppression begets more five suppression need into the future
by artificially extending the historical five return intevvals and providing for greater fuels
accumulation. Due to this phenomenon, we maintain a constant suppression cost over the thne

“Avaitable at larpdrsavi idlidahogov/bureaus Fire Mgt/ fire-wnmual-reports, html|

TN

M Caleulated froon National [nteragency Fire Center table *Federal fire fighting costs {suppression onlv),™ available
al: hupsiiwwaw o nife.gov/liveinfo/lrehnfo_documentsfSuppCosts, pdl

" State management of federal lands conld reduce the average number of acres burned through greater suppression
etfarts, Butasobstantial reduction in average acres burned would require a substantiud increase i suppression
funding,

Conlracled and Published by the ldaho Conservalion League, Boise, 1D 4

Tl 4/q
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horizon and believe this to he a conscrvative approach given the trends in fire costs and

ouecurrencee,

Wildfire Presuppression Preparediess

Five munagement costs also include presuppression costs of preparedness. Preparedness includes
having equipment, aircraft, and personnel tained and in place, but it is separate from costs of
equipment and personnel used during wildfires, The much greater fire management role of the
state ol Jdaho under a tansfer of public lands would reqguire much greater prepavedness. From
1999 10 2008, the stale of Tdaho spent $8.2 million annually on suppression. During this same
period, the state spent $6.65 million annually on preparedness, or approximaiely 80 percent of
suppression expenditures,

[t is unclear whether preparedness costs increase at a similar rate (o suppression costs when
increasing the overall {ire management avea, Bul we do know that preparedness is a substantal
part of the equation. To crr on the conservative side, we reduce the ratio of preparedness to
suppression for the state of 1daho by hall and incorporate preparedness costs at 40 percent of

previously estimated suppression costs:
$134 million in annual suppression costs x 0.4 = $54 million in annual presuppression costs

Therefore, wildfire presuppression costs focused on preparedness would result in approximalely
$54 million of new, annual managenient costs for the state of Tdaho.

Wildfire Fuel Treatments and Rehabilitation

Other fire management cosls include fuel trealiments necessary (o decrease wildfire intensity,
especially near communities, and rehabilitation of severely burned areas. Fuel treatments such as
fuels reduction projects in the wildland-urban interface and restovation thinning in unnaturally
dense national forest lands are means to limit communily damage from wildfires and help return
normal fire regimes to forests, Currently, three USFS-funded collaborative torest landscape
restorilion programs are being implemented in [daho. These projects are located on the Nez
Perce Clearwater, Payetie, and Idaho Panhandle National Forests and were collectively approved
foralmost $4 million of federal funding in 2012, Much of this funding {ocuses on fuel treatinents,
and these projects have been shown to reduce wildfire intensity and provide saler conditions
around communitics. Numerous other fuels reduction projects, outside of the confines of the
collaborative forest landscape restoration program, arc annually conducted on USES and BLM
lands i [daho.

The impact and location of severe wildfires often necessitate the seeding of native vegetation,
stabilization of hillsides, or protection of water sources. T'hese rehabilitation elforts cun be very
expensive and last long after the wildfive, The USES provides funds for burned area eimergency
response activities, while the BLM provides funds for burned area rehabilitation actions. These
federal expenditures vary based on wildfire severity, but they average millions of dollars annually
in the Wesl.

" Idaho Department of Lands, 2008, Managing fire on lands protected by the state of Tdaho: A hundbook for policy
mikeers, laindowners and 1daho citivens, 43 p,
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Given the varisble nature of These costs and the yet unquantified amount of avoided suppression
costs in the future that would result [rom fuel treatments, we do notassign a dollar cost to fuel
treatments and rehabilitation, However, in some years, these costs will be significant and would
need to be covered by the state of Idaho,

D. Recreation Management Costs

Ouidoor recreation is a major contributor to the Idaho cconomy, and the majority of outdoor
recreation oceurs on public lands. Outdoor vecreation annually generates over $6 billion of
consumer spending in Ldaho, This sector provides for over 75,000 jobs annually in [daho and
over $450 million of state and local tax revenue.” Outdoor recreation generates nearly cight
times as many jobs in the stale of Idaho as the forest products industry™ and is becoming
primary cconomic driver of [daho’s cconomy and visitor brand.

Both the USES and the BLM imvest beavily in outdoor recreation management in terms of trail,
facility, and road muintenance and improvements. In fiscal year 2011, the USTS spent
approximately $23.5 million,™ and the BLM spent approximately $3.5 million'® on recreation
management and road maintenance in Idaho, fora total of $27 million. A major decrease in
recreation funding would jeopardize this industry and the public’s access to prime hunting,
lishing, hiking, and boating. We presume that the state would need to spend the same amount as
the federal wpencies o maintain the quality recreational opportmnities and resulting economic
impacts. Reducing these expenditures by 17 percent yields a total of $22 million.

327 million in USFS and BLM costs x 0.83 = $22 million in annual recreation, road, and [acility
management costs

Thercfore, recreation, road, and facility management costs wonld be at least $22 million
annually,

L. Loss of Federal Land Payments (SRS and PILT)

Countics containing USES federal lands have been receiving revenue-sharing funds since 1006,
The USES™s 25 Percent lund shared 25 pereent of commodity receipls, primarily from timber
sales, with counties for the development of schools and roads, In 1976, the Payment - In-Licu -of-
Taxes (PILT) Act broadened county payments for ahmost all federal Tands, including BLM lands.
After major declines in western timber receipts in the 19905, the Secure Rural Schools and
Community Self-Determination Act (SRS) was authorized in 2000 to offer optional payments (o
countlies that had experienced declining revenue-sharing payments. SRS offered counties
payments cqual Lo their three highest years of revenue sharing,

" Outdoor Industry Association, 2012 Outdanr recreation economy report. 20 p. Availible at
hitpe/hwwwoitduorindustry,org! pdifQIA_OnudoorRecEeonomy Report 204 2, pdf,

P Morgan, Tooclal 2008 Tdal's forest product indusiry current conditions and 2011 forecast, Station bulletin 97,
contribution No. 1057 of the Tdaho Forest, Wildlife, and Range Experiment Station, College of Nutural Resoarces,
University of Idalio, d4p.

F Personal communication with Andy Brunelle, USES, on 9/12/13,

T RLM Tdabo State Office. Office of Conmunications.
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Combined, annual SRS und PILT payments to counties and the state of Idaho have averaged

: Ol < 1 ) - sl

s65 million over the last five years.” Applying the 17 percent reduction factor vields an annual
loss of 34 million.

$65 million in annual SRS and PILT paymenls x 0.83 reduction factor = $54 million of losl annual
SRS and PILT paymenls

Therefore, under a public lands transfer, the state of Tdaho and counties would lose $54 million
a year in fedeval land payments.

IV.Loss OF FEDFRAL INCOME AND WAGE INJECTIONS TO THE STATE OF IDAHO

According (o the BLM Office of Communications, there are approximately 1,000 BLM jobs in
fdaho. According to the USES, there are approximately 2,000 USES jobs in Idaho, dispersed in
more than 60 communities (excinding the National Interngency lire Center and Rocky
Mountain Research Station positions). These federal wages are very imporlant to the state, as
they are injections of outside money into the Idaho cconomy. But these jobs are even more
important to rural conununities in Idaho that bave fewer cconomic opportunities. Therefore,
assuming 83 percent of these jobs are lost, the immediate impact of HR 22 would be the foss of
approximately 2,500 federal jobs.

3,000 jobhs x 0.83 = 2,500 jobs lost

These lost federal wages would substantially affect rural communibies and generated stote income
tax. Atan assumed average annual fedeval wage 0l $67,800,"™ the cffective [daho state income tax

is about 6.5 percent per job. Therefove, loss of fedeval jobs translates into an initial loss of almost
$170 milion of annual wages in Idaho and more than an $11 million loss of state incoe tay,

$67.800 annual weage x 2,500 jobs lost = $170 million of lost annual wages

$67,800 annual wage x 0,065 stale income lax x 2,500 lost = $11 million of lost state income tax

Some of these lost federal jobs, wages, and income taxes may be replaced in Tater years by imber
harvest operations. But such replacement would take many years, if ever, to fully offset the losses.
Because some ol these losses may be offset in [uture yeavs, we conservatively do notinclude these
losses in the net present valuation.

V. RISKS 1O ECOSYSTEM SERVICES

Focusing only on marketized costs and revenues, the proposal neglects the numerous nonmarket
and supporting ccosystem services produced on public lands, such as clean water, native
biodiversity, climate regulation, and pollutant absorption, T'hese ecosystem services are the
benefits provided by nature to mankind. Though they typically don’t show up in the accounting
ledgers, they tuke substantial investments to maintain and are at tremendous risk when moving
from multiple management objectives Lo a singular, profil-maximizing objective,

FULS. Department ol fnterior, PLLE, 2033, US, Department of Agricylture, Secure Rural Schools, 2013,
Y Censes Bureau, 2012, Available ot wavweensus.govieompendia/statah/ 201 2 abless 1 35064 7. pd )

~
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The USES and BLM manage some of the most important sources of freshwater in fdaho, streams
and lukes that are critical for communitics, anadramous fish habitat, and recrecationists.
Fleadwater watersheds are also the most susceptible to altered sediment Joading by logging and
road constriction associated with industrial development, Other ccosystem services at risk
include the numerous cultural benefits provided by healthy public lands, such as opportunities
for sotitude and scientific rescarch. Hlands are not managed for multiple objectives, as public
[ands are, numerous benefits provided by Idaho's public lands may be jeopardized,

The USES and BLM spent a collective $275 million in 2012, excluding fire suppression costs, (o
manage public lands and protect the production of eccosystent services in Idaho. For this analysis,
we do not quantify the full cost of maintaining guality ccosystern services from public lands, but
we acknowledge that these benefits are substantial and at risk under a transfer of public lands to
the state of tdaho.

V1. SUMMARY OF FINDINGS

Annnal revenues and costs deseribed in section T, and the yearly net present value, are presented
below in Vable 3. After the first year of implementing HR 22, the state of Idaho would lose afmost
a quarler billion dollars. This is cquivalent to the amount that the state appropriated to the entire
public safety program from the general fund in fiscal year 2013." After five years of
implementation, HR 22 would cost the state of Tdaho alimost one billion dollars. And after 20
vears of implementation, the losses to the state would be well over two billion dollars,

Table3  Net present valuation, with costs and revenues in millions of dollars.

o Year 1o 5... 10... 29 .
Addilional timber harvested annually 100 500 1,000 1,000
(mmbf)
Gross revenue from additional $20 $100 $200 $200
timber harvest
Timber management cosls -58 ~$40 ~-580 -&80
Fire suppression costs ~$134 -$134 ~$134 %134
IFire suppression preparedness costs -554 -554 554 -5hd
Recreation and road maintenance cosls -$22 -§22 -522 ~$22
Loss of SRS and PILT (county ~554 ~$54 ~$54 -5h4
payments)
Net for the year ~$252 -$204 ~$144 —$144
Net lossces to the state (NPV) -$240 -%992 -$1,566 ~$2,249

Costs and revenues are discounted at an annual 5% rate.

Many other adverse cconomic impacts, not included in the final net present valuation, are likely
to be incurred i TR 22 were implemented. Some of these have been detailed in sections IV and ¥
ol this report. In terms of employment, current federal jobs would he lost. Same of these may be
offset by increases in timber harvesting and processing jobs. But increasing tinber harvest also
comes with opportunity costs that would likely result in a further loss of recreation and tourism
employment. The cascading cconomic effects of the state of Tdaho taking over federal lands are
numierous and deserve greal scrutiny.

Conlracted and Published by the Idaho Conservalion League, Buise, 1D 8
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Vil CONCLUSLON

An examination of the fiscal and other economic impacts that would {ikely result from
implementation of FIR 22 illustrates that the state of Tdaho would incar multibillion dollar Tosses.
Furthermore, shifting from a multiple-use management strategy to a primary ohjective ol profit-
maximization would harin Idahio's recreation economy, rural communities, and both Idaho and
national residents who enjoy hiking, fishing, hunting, and wildlife viewing, There would likely be
many additional costs not quantificd in this analysis. Foremost among these would be the Tegal
costs of pursuing legislation.

The Idaho Departmient of Lands produced a rough analysis ol the potential fiscal impacls
associated with HR 22,7 However, the department’s analysis looks at the hypothetical impacts of
Ldaho legislation based on the Utah HB 148, not the potential impacts ol HR 22. As such, that
analysis only considers the impacts of transferring about half of the nontribal federal lands in
tdaho, whereas TIR 22 calls for a transfer of all nontribal federal fands and includes an “intent” to
cede about 17 percent of these fands back to the federal government. Additionally, the Idaho
Department of Lands’ rough analysis does not include any estimates of associated road and
recreation management costs, nov does it inctude the loss of county SRS and PILY payments,

Fire suppression and preparedness costs estimated by the Idaho Department of Lands are also
heavily underestimated. 'The Tdaho Department of Lands estimated suppression and
presuppression costs by extrapolaling its current costs for protecting six million acres of stute and
timber association lands to only half of the potentially transferred lederal Tands. The six million
acres for which the department has fire responsibility are very different from the federal lands
pursued in [IR 22, Idaho Department of Lands-managed acres are typically svetter, have more
roads and access, and have less topographical variation than Idaho’s public lands. A simple
extrapolation ol fire management costs on kinds managed by the department to federal lands in
[daho results in a poor estimate of overall costs.

Finally and most importantly, the kdaho Department of Lands’ cconomic analysis does not
analyze any of the costs for the first 10 to 15 years after implementation of legislation. 1ts imited
estimales of costs and revenues are simply o projection of what might exist many years into the
future or alter the lengthy ramp-up period to proposed timber harvest, Failure to conduct a net
present valuation and to account for the most costly years of stalement management completely
wndermines the presented economic estimates,

[n conclusion, federal investments into public lands in Tdaho are vast and substantial; they are the
cconomic engine for driving primary state industry sectors and (or protecting numerons
nonmarket values critical to Tdaho residents. Hundreds of millions of dolars are spent annaally
to manage public lands in Idaho for a variety of uses and users, Fully replacing these investments
with revenues from extractive industries sach as timber harvesting is not possible. Attempling to
do 5o would be shortsighted and greatly reduce the number of beneficiarics of these public lands,

ht - P : P11 2y . ) -
PAvadbable i higpeiblogs idaliostatesman.comaw p-content/upload s/ 201 3/02/2 -1 tndout-State- A lanageniens ol
Federal- Tands-in=ldabo Lpd T
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Introduction. On March 23, 2012, Utah’s Governor signed into law the Transfer
of Public Lands Act (TPLA).' The TPLA demands that the United States transfer title to
federal public lands to Utah by December 31, 2014, turning approximately 30 million
acres of federal public land and the resources they contain into state property.?
Following on the TPLA'’s footsteps, the American Legislative Exchange Council enacted
a model resolution demanding the conveyance of federal public lands to the states,® and
both the Republican National Committee* and National Association of Counties® passed
resolutions supporting public land transfers. Idaho,® Wyoming,” Nevada,® and Montana®
joined Utah, enacting legislation either calling for or studying a federal lands takeover.

Other efforts to enact transfer legislation show remarkable resilience, and interest
appears to be growing. In Arizona, transfer legislation made it through both legislative
chambers before falling to the Governor's veto pen.'® Unwilling to admit defeat, transfer
backers then unsuccessfully attempted to amend the Arizona Constitution." During
2013, the Colorado Legislature beat back two transfer bills,' New Mexico defeated five
similar efforts only to thwart a similar effort the next year,'® and Washington State had to
fight off a transfer bill." Following on its Transfer study bill, the Nevada Land
Management Task Force recommended introducing state legislation requiring the
federal government to convey federal public lands to Nevada.'

The frustration underlying the Transfer Movement stems from federal land
ownership and management. In Utah, 65 percent of the land surface is federally
controlled.”® Across the ten other contiguous Western states federal ownership ranges
from 28 percent in Montana to over 83 percent in Nevada." Federal lands are not
subject to state or local taxes,'® impacting revenue generation. Conflicts also arise
where federal conservation lands surround state or private lands that are managed for
revenue generation.” These challenges notwithstanding, the Transfer Movement's legal
strategy is not viable, and it does not address the underlying problems. This white paper
examines and refutes the transfer effort’s legal arguments.

Federal Ownership of Public Lands. The federal government's authority over
public lands is set forth in the Property Clause of the United States Constitution, granting
Congress the power to “dispose of and make all needful Rules and Regulations
respecting the Territory or other Property belonging to the United States.”?® Utah and her
sister states accepted the U.S. Constitution as the “supreme law of the land” as a
condition of statehood.?’ The Supreme Court has made clear that the Property Clause
grants Congress an “absolute right” to decide upon the disposition of federal land and
“In]o State legislation can interfere with this right or embarrass its exercise.”” The power
to make decisions regarding disposition includes the power to forego disposition and to
retain property in federal ownership because, ‘it lies in the discretion of the Congress,
acting in the public interest, to determine of how much of [its] property it shall dispose.”
Furthermore, “inclusion within a State of lands of the United States does not take from
Congress the power to control their occupancy and use . . . and to prescribe the
conditions upon which others may obtain rights in them.”**

More than a century ago, the Supreme Court upheld the nascent National Forest
System, concluding that the federal government could retain public lands for broad
national benefits, and that it could do so indefinitely. In Light v. United States,® a
Colorado resident who had been enjoined from grazing cattle on National Forest System
lands argued that Congress could not withdraw public lands from settlement without
state consent. The Supreme Court disagreed, holding that the United States owns the
public lands “and has made Congress the principal agent to dispose of property,” which
includes the right to “sell or withhold [public lands] from sale.””® As an owner and
sovereign, “the United States can prohibit absolutely or fix terms on which its property
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can be used. As it can withhold or reserve the land it can do so indefinitely.”?” As the
owner of the public lands, the United States holds the public lands “in trust for the people
of the whole country,” not solely for the benefit of adjacent landowners.?® Stated simply,
Congress has discretion to decide how much of the public domain to retain and how
much to dispose of. State legislation cannot displace that discretion.

Historical Context. European settlers obtained land title via conquest over
American Indians.?® In the Eastern United States, the thirteen colonies then obtained title
from Great Britain following the Revolutionary War,*® conveying the frontier to the federal
government.®' In the West, the federal government obtained land title via treaties with
foreign powers, most notably the Louisiana Purchase, the Oregon Compromise, and the
Treaty of Guadalupe Hidalgo.*® The federal government, after obtaining this land with
federal blood and treasure, created federal territories and authorized formation of the
Western states.® Federal ownership of the West came first, and states cannot demand
that the federal government “give back” that which never belonged to them.

The federal government did, however, make extensive land grants to new states
in order to fund state governments and public institutions. The federal government, upon
statehood, granted Utah the right to title to approximately 7.5 million acres of land, or
13.8 percent of the land within the state.® To put this in perspective, the federal land
granted to Utah is roughly equivalent to all the land in Maryland and Delaware,
combined.”® All Western states fared similarly, with New Mexico receiving a high of 12.4
million acres of federal land while Washington State received a low of 3.0 million acres.®
In total, the eleven contiguous Western states received over 70 million acres of federal
land.* In addition to grants to states (which totaled over 328 million acres nation wide),
the federal government conveyed 959 million acres directly to settlers, miners, railroads,
and others.®

The persistence of federal land ownership across the West was not for lack of
effort. Between 1822 and 1884 the federal government made almost 408 million acres of
pubic land available for sale,® of which just over 179 million acres were sold.”® Other
public lands were available for settlement, often free of charge, through homesteading
and similar laws. As of 1905, almost 450 million acres remained open to settlement,”’
with 418 million acres in the eleven contiguous Western states.*” Land remained in
federal ownership because it was too difficult to settle and develop. Outside of valleys
with reliable snowmelt fed rivers, consistent year-around water sources were often
unavailable, and even where rivers and streams existed, rugged topography and the
cost of developing reservoirs and irrigation systems limited agricultural opportunities.
Until the 1920s and the birth of large federal irrigation projects, much of the West was
simply too dry for productive agriculture and homesteading.

In the West, the federal government tried to convey more public land to the
states but many states, including Utah, refused. In 1932 President Hoover convened a
committee to investigate turning over the public domain to the states. Although Congress
drafted the necessary legislation,*® those bills died for lack of Western support.* States
were reluctant to acquire the public domain because they feared they would loose
federal reclamation funds, mineral revenue, and highway funds, while facing increasing
administrative costs.*®

Federal policy, however, has always been about more than disposal. As early as
1785, Congress reserved federal interests in minerals found on federal land.
Withdrawals for what would become National Parks began in 1832,*" and Yellowstone
National Park was established in 1872.%8 In 1891, the President received authority to
withdraw federally owned forest lands from disposal,* and Presidents Harrison and
Cleveland promptly set aside 17.5 million acres of new Forest Reserves (which became
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National Forests)® — all before Utah was invited to become a state. Such an
evolutionary public land policy makes sense in a constantly changing nation. Growing
urbanization, an expanding population, and a finite land base have demanded continued
evolution in federal land policy.

More recently, the Federal Land Policy and Management Act of 1976 (FLPMA)
unified 3,000 separate and often conflicting public land laws into a coherent package.®’
FLPMA expressly requires that “the public lands be retained in Federal ownership,
unless . . . it is determined that disposal of a particular parcel will serve the national
interest.” Yet even under a policy favoring retention, the BLM managed to dispose of
over 24 million acres of land between 1990 and 2010.%

In sum, it was early federal policy to dispose of public lands, the federal
government did dispose of millions of acres of public land, and it attempted to dispose of
many more. Much of the land sought by Utah and its neighbors was open to settlement
but bypassed in favor of greener pastures. The federal decisions to retain land in federal
ownership, many predating establishment of Western states, are clearly within the
federal government's constitutional authority and not contrary to state enabling acts.

The Disclaimer Clauses. The enabling acts for all Western states contain
similar language and pose a formidable barrier to transfer demands. Section Il of the
Utah Enabling Act states:

That the people inhabiting said proposed State do agree and declare that
they forever disclaim all right and title to the unappropriated public lands
lying within the boundaries thereof, and to all lands lying within said limits
owned or held by any Indian or Indian tribes; and that until the title thereto
shall have been extinguished by the United States, the same shall be and
remain subject to the disposition of the United States.*

This “forever’ disclaimer was incorporated into, and remains part of, the Utah
Constitution.”® Furthermore, section Xl of the Utah Enabling Act states that, “Utah shall
not be entitled to any further or other grants of land for any purpose than as expressly
provided in this Act.”® These disclaimer provisions are unambiguous and, as a matter of
statutory construction, provide a clear measure of congressional intent.

Transfer proponents attempt to get around these disclaimers by contending that
under section lll, the federal government was obligated to “extinguish” title to additional
lands, and that state disclaimers of rights to additional land are inoperative because the
federal government failed to meet its extinguishment obligations. Traditional rules of
statutory construction highlight four critical failings with this argument.

First, assuming that section Il requires the federal government to extinguish title
to unappropriated public lands, the provision does not require the federal government to
extinguish title to all such lands. “Extinguish,” if read as referring to the immediately
preceding language, applies to “all lands lying within said limits owned or held by any
Indian or Indian tribes.”” “Extinguish,” if read to refer back to the first clause, as TPLA
backers prefer, applies to “the unappropriated public lands lying within the boundaries
thereof.”®® “All” is notably absent from the clause the TPLA’s backers rely upon.
Congress could have made the extinguishment language applicable to aff
unappropriated public lands just as it made the state’s disclaimer of title to Indian lands
applicable to “all lands lying within said limits owned or held by any Indian or Indian
tribes.” But Congress chose not to do so. According to the Supreme Court, courts “do
not lightly assume that Congress has omitted from its adopted text requirements that it
nonetheless intends to apply, and our reluctance is even greater when Congress has
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shown elsewhere in the same statute that it knows how to make such a requirement
manifest.”*® Transfer proponents’ interpretation cannot stand because it would defeat
congressional intent.

Second, even if Transfer advocates can get around the section Il disclaimer,
they run headlong into section XlI's prohibition against land grants not “expressly
provided for” in the act. The right to title to additional public land is not “expressly
provided for,” and is therefore in conflict with congressional intent. Furthermore, Transfer
advocates’ broad reading of section Ill risks making section Xl superfluous, violating
another cardinal rule of statutory construction.®

Third, even if the federal government is obligated to dispose of public lands, that
obligation does not require the federal government to give land to the states. Section Xl
of the Utah Enabling Act states that, “Utah shall not be entitied to any further or other
grants of land for any purpose than as expressly provided in this Act.”' Text obligating
the federal government to convey away lands is “strictly construed against the
grantee.”® To the extent that the Utah Enabling Act is ambiguous, that ambiguity should
be construed in the federal government's favor. Congress should be held to retain
discretion over the manner of disposal, and a strong case can be made that disposal
should generate value for the American people. Identical provisions are found in the
enabling acts for most Western states admitted during the same period.® If additional
disposal is required, states may need to pay for the additional land, or lands may need to
be conveyed to non-state entities.

Finally, the obligation to “extinguish” title refers to title to Indian lands, not to
public lands. Following the Civil War, federal Indian policy favored land disposal. “There
was no place left to remove the Indian, and there was little sympathy for the preservation
of a way of life that left farmlands unturned, coal unmined, and timber uncut.
Policymakers had determined that the old hunter way and new industrial way could not
coexist.”™ Under the General Allotment Act of 1887 (the Dawes Act), tribal members
surrendered their shared interest in tribal reservations in return for individually owned
land.® Upon allotment approval, the Secretary of the Interior issued patents to the Indian
allottees, and these patents were held in trust for individual Indians.%® Upon conclusion
of the trust period, title to individual allotments was conveyed to individual Indian
allottees.®” Additional lands were held in common by the tribe; the remaining lands were
declared “surplus,”® and made available for non-Indian settiement.®

Allotment was an effective tool in extinguishing Indian land claims. “In 1887,
when the Dawes Act provided for allotting tribal lands to individual Indians, the American
Indian’s heritage in land totaled 138 million acres. Less than 50 years later, when the
allotment policy was abandoned, only 48 million acres were left in Indian hands.””
Notably, the Dawes Act became law in 1887. None of the pre-1887 statehood enabling
acts refer to “extinguishing” title to lands. However, the enabling acts authorizing
admission of the next eight states, including Utah, all contain the extinguishment
provision.”

Reading the Enabling Act and Utah Constitution’s “extinguishment” requirements
as referring to Indian lands comports with congressional policy and Utah history. Prior to
white settlement in 1847, Utah was home to five major Indian tribes, of which the Utes
controlled the greatest expanse of territory. 2 From the Ute's initial reservation,
1,010,000 acres were added to the Uintah Forest Reserve (now the Uinta National
Forest), 1,004,285 acres were opened to homestead entry, and thousands of acres were
set aside for other purposes.” It is a well-established legal principle that statutes should
be construed to affect congressional intent.”* Thus “extinguish” should be read to refer to
Indian land, not to ownership of public lands.



Federal Discretion to Sell Land. Transfer advocates next argue that “shall” in
the Enabling Act's ninth section obligates the federal government to dispose of federal
public lands. Section IX reads:

That five per centum of the proceeds of the sale of public lands lying
within said State, which shall be sold by the United States subsequent to
admission of said State into the Union . . . shall be paid to the said State,
to be used as a permanent fund.”

Transfer advocates contend that “shall” is a term of obligation,’” relieving the
federal government of discretion to retain public lands. While “shall” is normally
understood to be a term of obligation,77 important exceptions exist. “Shall,” may also be
“[u]sed before a verb in the infinitive to show . . . something that will take place or exist in
the future.”’® For example, “we shall arrive tomorrow.” This interpretation was recognized
by legal scholars at the time of Utah’s admission to the Union and is reflected in legal
dictionaries then in use.”

Just as a will that included testamentary gifts to children that “shall be borne”
creates a potential class of beneficiaries but does not obligate future births, “shall” in an
enabling act indicates that at some future date, the federal government may sell public
lands. If the federal government does sell more land, five-percent of the proceeds would
go to the state, but the Utah Enabling Act does not obligate the federal government to
dispose of public lands. Moreover, even if shall is interpreted as a term of obligation, at
the turn of the 19th century, “shall” meant “{m]ay, when used against a government; and
must, when used under other circumstances.”® The meaning attached to statutory terms
at themtime of their enactment controls, not the meaning some apply more than a century
later.

Moreover, the federal policy of retaining lands in federal ownership was firmly
established well before Utah was offered statehood. For example, the federal
government reserved mineral resources as early as 1785,%% as lands for Indian
reservations since at least 1789,% and for National Parks and National Forests as
already discussed — policies that the Supreme Court has repeatedly affirmed.®* The
states clearly knew that not all public lands would be given to them, and arguing that
*shall” obligates more sales ignores this reality.

The Equal Footing Doctrine. Transfer supporters often refer to the equal footing
doctrine as evidence of Western states’ right to title to federal public lands.®* The equal
footing doctrine holds that “all states are admitted to the Union with the same attributes
of sovereignty (i.e., on an equal footing) as the original 13 states.”®® The Utah Enabling
Act, like the enabling acts of other Western states, guaranteed that Utah would be
admitted on an equal footing with the existing states.?’

The doctrine traces its roots to the 1845 Pollard v. Hagan decision,® which
involved competing claims to title to submerged lands, one originating with the state and
the other from the federal government. Georgia, as one of the original thirteen states,
obtained title to land via the Revolutionary War® and then conveyed title to its
westernmost frontier, including the lands at issue, to the federal government. This
conveyance required that the land be held in trust for newly created states. The federal
government subsequently issued Mr. Pollard title to the submerged land at issue. Mr.
Hagan contended that his title, which came from the State of Alabama, was superior,
The Supreme Court held that since the original states held title to submerged lands as
an attribute of sovereignty, and new states were admitted on par with the original states,
Alabama received title to the submerged lands and the federal government had no
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interest to grant to Mr. Pollard.*® However, the equal footing doctrine does not apply to
dry land® or require an equal distribution of land to each state, as the 1996 case of
United States v. Gardner* makes clear.

In Gardner, the United States issued a permit to the Gardners to graze cattle on
National Forest System lands. The Forest Service suspended the permit following a
wildfire, providing time for vegetation to regrow. The Gardners resumed grazing
prematurely, and the United States sued for damages to the range and to enjoin further
grazing. The Gardners defended by challenging the federal government’s title to the
land, contending that after receiving the land from Mexico via the Treaty of Guadalupe
Hidalgo, “the United States was entitled to hold the land in trust for the creation of future
states, and was not authorized to retain the land for its own purposes.”® The Gardners
also argued that under the equal footing doctrine, “a new state must possess the same
powers of sovereignty and jurisdiction as did the original thirteen states upon admission
to the Union . . . [so] Nevada must have ‘paramount title and eminent domain of all lands
within its boundaries’ to satisfy the Equal Footing Doctrine.”®*

The court found the Gardners’ arguments unavailing, holding that the “United
States . . . was not required to hold the public lands in Nevada in trust for the
establishment of future states. Rather, under the Property Clause, the United States can
administer its federal lands any way it chooses, including the establishment of national
forest reserves.”® The Pollard doctrine applies only to submerged lands, not to the
public lands acquired by treaty.® The court also noted that the equal footing doctrine
“applies to political rights and sovereignty, not the economic characteristics of the
states.””’ The doctrine is not intended to “eradicate all diversity among states but rather
to establish equality among the states with regards to political standing and
sovereignty."%®

The equal footing doctrine therefore does not require uniform disposal of
federally owned lands. Rather, it guarantees that each state will have equivalent political
rights. Retention of public lands in federal ownership is consistent with the equal footing
doctrine, and as Gardner makes clear, the doctrine provides no tangible support for the
Transfer Movement.

Conclusion. Utah's legal claims to federal land grow out of its statehood
enabling act. Since similar statutory language is found throughout the Western states, a
successful claim by Utah could fuel more claims and potentially end the public land
system as we know it. Utah’s claims, like those of its neighbors, are doomed to failure,
however. The federal government has absolute control over federal public lands,
including the constitutional authority to retain lands in federal ownership. Statutes
authorizing Western states to join the Union required those same states to disclaim the
right to additional lands and that disclaimer cannot be spun into a federal duty to
dispose. Statehood enabling acts’ guarantee of equal political rights also cannot be spun
into a promise of equal land ownership. Furthermore, though statehood enabling acts
guarantee states a share of the proceeds resulting from federal land sales, that
guarantee is not an obligation to sell.

As a BLM spokeswoman recently said with respect to confrontations over public
land management and Utah's antagonistic tone towards the federal government: “It is
frustrating as we work to identify the best possible path forward for everyone when some
of the entities we are trying to work with consistently feel the need to poke us in the eye
and then complain we are not working with them.”® This may be the larger lesson —
that the Transfer Movement does more harm than good to the federal-state relationship
needed for effective public land management,
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* Robert B. Keiter is the Wallace Stegner Professor of Law, University Distinguished
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' H.B. 148, 2012 Gen. Sess. (Utah) (codified at UTAH CODE ANN. §§ 63L-6-101 through -
104 (Supp. 2014)).

2 UTAH CODE ANN. § 63L-6-103(1) (Supp. 2014). Under the TPLA, “public lands” are
essentially all BLM and U.S. Forest Service managed lands, excluding congressionally
designated Wilderness Areas. National Parks and Monuments are not “public lands”
under the Act, though the Grand Staircase-Escalante National Monument is considered
public land and would therefore be transferred to the state. /d. at § 102(3). Other states’
transfer legislation apply slightly different definitions of public lands.

® American Legislative Exchange Council, Resolution Demanding that Congress Convey
Title of Federal Public Lands to the States approved Jan. 28, 2013 available at
http:/iwww.alec.org/model-legislation/resolution-demanding-that-congress-convey-title-
of-federal-public-lands-to-the-states/.

* Republican National Committee, Resolution in Support of Western States Taking Back
Public Lands, adopted Jan. 24, 2014 available at http://www.gop.com/wp-
content/uploads/2014/01/RESOLUTION-IN-SUPPORT-OF-WESTERN-STATES-
TAKING-BACK-PUBLIC-LANDS.pdf.

® National Association of Counties, Adopted Resolutions, 2013 Annual Conference 21
(July 19-22, 2013) avaiflable at http://www.naco.org/legislation/Documents/2013-Annual-
Conference-Adopted-Resolutions.pdf.

®H.R. Con. Res. 22, 62nd Leg., 1st Reg. Sess. (Idaho 2013) (adopted) (demanding the
federal government to “imminently transfer title to all of the public lands within Idaho’s
borders directly to the State of Idaho.”).

"H.R. 228, 62nd Leg., Gen. Sess. (Wyo. 2013) (adopted) (creating a commission to
study the takeover of federal public lands).

8 A.B. 227, 77th Reg. Sess. (Nev. 2013) (enacted) (creating a commission to study the
takeover of federal public lands).

®S.J.R. 15, 63rd Reg. Sess. (Mont. 2013) (adopted) (creating a commission to
investigate, among other things, ownership of and jurisdiction over U.S. Forest Service
and BLM managed lands).

'0'3.B. 1332, 50th Leg., 2d Reg. Sess. (Ariz. 2013); Governor Jan K. Brewer, Veto
Statement for S.B. 1332 (May 14, 2013) (on file with author).

" Arizona Secretary of State, State of Arizona Official Canvas, 2012 General Election,
November 7, 2012 available at
http://www.azsos.gov/election/2012/general/electioninformation.htm.
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TO THE STATE OF NEVADA 1 (2014) (on file with authors).

' BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTERIOR, PUBLIC LAND
STATISTICS 2013 7 (2014).

7.

'8 See United States v. State Tax Comm'n, 412 U.S. 363 (1973). As a condition on
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9 See e.g., Utah v. United States, 486 F.Supp. 995, 1002 (D. Utah 1979) (involving a
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2 U.S. CONST. art. IV, § 3, cl. 2. See also, McKelvey v. United States, 260 U.S. 353, 359
(1922) ("It is firmly settled that Congress may prescribe rules respecting the use of the
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! See e.g., UTAH CONST. art |, § 3.

*2 Gibson v. Chouteau, 80 U.S. 92, 99 (1872) (upholding claim to land by a federal
patent holder against a competing claim reliant on state law).

2 Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 336 (1936) (holding that
where the United States holds title to a hydroelectric dam, rights to the water passing
through the dam, and all features incident to power generation, the electricity produced
“constitutes property belonging to the United States,” and the Property Clause does not
constrain Congress’s power to determine the terms of property dispossession).

 Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917) (holding that the
Enclave Clause does not require cession of state jurisdiction over federal lands and that
the United States retains authority under the Property Clause).

25220 U.S. 523 (1911).

% |d. at 536 (internal citations and quotations omitted).
.

%8 Id. at 537.

» Johnson v. Mcintosh, 21 U.S. 543 (1823). See also 2 JOSEPH STORY, COMMENTARIES
ON THE CONSTITUTION OF THE UNITED STATES § 1324 (1880).

30 Martin v. Waddell, 41 U.S. 367, 410 (1842).
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(1968).

2 1d. at ch. V.
8 1d. at ch. XII.

¥ See 28 Stat. 107, 109-10 (1894); see also, GATES, supra note 31, at 804 (quantifying
land grants to states). Acreage figures vary slightly by source. States also hold title to
lands lying below the ordinary high water mark of bodies of water that were navigable at
the date of statehood. See Utah Div. of State Lands v. United States, 482 U.S. 193
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portions of the Colorado, Green, Jordan, and Bear rivers. See UTAH CODE ANN, § 65A-
10-1(1) (2011).
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“"1d. at 502,

2 REPORT OF THE COMMISSIONER OF THE GENERAL LAND OFFICE, 59th Cong. 1st Sess.,
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TIMES, Apr. 10, 1932, pp. 1, 11 (“if | sense general Western sentiment correctly, and |
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legislation.”).

“ UTAH CONSTITUTIONAL DEFENSE COUNCIL, REPORT ON UTAH'S TRANSFER OF PUBLIC
LANDS ACT, H.B. 148, 17-19 (2012) (quoting George Dern, then Governor of Utah)
(hereinafter CDC REPORT) avaifable at http://utah.gov/ltgovernor/docs/CDC-
AGLandsTransferHB148.pdf.

¢ An Ordinance for Ascertaining the Mode of Disposing of Lands in the Western
Territories, May 20, 1785, 28 J. CONT. CONG. 375, 378 (1785). See also, 1 Stat. 464,
466 (1796) (reserving “every other salt spring-which may be discovered, together with
the section of one mile square which includes it, and also four sections at the centre [sic]
of every township, containing each one mile square.”).

7 4 stat. 505 (1832) (withdrawn lands became Hot Springs National Park in Arkansas).
8 17 Stat. 32-33 (1872).

4 Wwithdrawals to create forest reserves, which later became national forests, occurred
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under authority granted by 26 Stat. 1095, 1102-03 (1891), which is commonly referred to
as the Forest Reserve Act.

50 SAMUEL TRASK DANA AND SALLY K. FAIRFAX, FOREST AND RANGE PoLICY 58 (2d ed.
1980).

5" See H.R. Rep. No. 94-1163 (1976) (“These laws represented and effectuated
Congressional policies needed when they were passed. Many of them are still viable
and applicable today [1976] under present conditions. However, in many instances they
are absolute and, in total, do not add up to a coherent expression of Congressional
policies adequate for today’s national goals.”).

%243 U.S.C. § 1701(a)(1) (2012). Note, FLPMA allows for the sale of federal public lands
if the tract to be sold is difficult and uneconomic to manage as part of the public lands
and unsuitable for management by another federal agency; the tract was acquired for a
specific purpose and no further federal use for the tract exists; or disposal will serve
important public objectives. 43 U.S.C. § 1713(a).

5 Ross W. GORTE ET AL., CONGRESSIONAL RESEARCH SERVICE, FEDERAL LAND
OWNERSHIP; OVERVIEW AND DATA 16 (2012). Congress also continues to dispose of
public land when doing so is in the public interest. See e.g., Pub. L. No. 112-138 (2012)
(granting National Forest System lands to the town of Alta, Utah), Pub. L. No. 106-460
(2000) (granting land to the Landusky, Montana School District), and Pub. L. No. 103-
346 (granting land within a National Wildlife Refuge to the City of Imperial Beach,
California).

54 28 Stat. 107, 108 (1894) (emphasis added).

% UTAH CONST. art. lll.

%6 28 Stat. 107, 110 (1894).

" Id.

% d.

¥ See e.g., Jama v. Immigration & Customs Enforcement, 543 U.S. 335, 341 (2005).

% United States v. Menasche, 348 U.S. 528, 538-39 (1955) (“It is our duty to give effect,
if possible, to every clause and word of a statute, rather than emasculate an entire
section.”) (internal quotations and citations omitted).

6128 Stat. 107, 110 (1894).

%2 United States v. Alaska, 521 U.S. 1, 35 (1997) (“The statute is a grant of federal
property, and the scope of that grant must be construed strictly in the United States’
favor.”). See also, N. Pac. Ry. Co. v. United States, 330 U.S. 248, 257 (1947) (internal
citations omitted) (“where there is any doubt as to the meaning of a statute which
‘operates as a grant of public property to an individual, or the relinquishment of a public
interest,” the doubt should be resolved in favor of the Government and against the
private claimant.”) quoting Slidell v. Grandjean, 111 U.S. 412, 437 (1884).

% See 25 Stat. 676, 681 (1889) (Montana, Washington, North Dakota, and South
Dakota); 25 Stat. 215, 217 (1890) (Idaho); and 26 Stat, 222, 224 (1890) (Wyoming).

 COHEN’S HANDBOOK OF FEDERAL INDIAN LAwW § 1.04 (2009).
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8 Donald J. Kochan, Public Lands and the Federal Government's Compact-Based “Duty
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Ownership Under Hypothetical
Federal Land Transfer

{under simllar assumptions to Utah House Bill 148)

This map accompanles a February 2043 letter from {DL Director Tom Schuliz
to the chairmen of the Senate Resources and Environment Committee and
the House Resources and Canservation Committee,
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*Remaining BLM and USFS lands nclude; Roadless Arens,
Wildemess Areas, Wilderness Study Areas, Nalignal Recrealion
Araas, National Gonservatlon Areds, Maticnal Wildiife Refuges, and
olher speclal designations.

4] 25 50 100
Miles

A data scurces are from Uniled States Federal Depatment Websites

“This map has been cemplied using the best infarmaticn avaitable
ta the idaho Depariment of Lands at the time ond may be bpdaled
andlor revised withcut notice. In sitlustions where known accuracy
nnd completeness Is réquired, the user has tho responsibility to
verity the accuracy ¢f the map and the underlying data scurces,
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