










1

Kristin Rader

From: Jason Boal <jasonb@victorcityidaho.com>
Sent: Wednesday, October 05, 2016 11:01 AM
To: Kristin Owen
Subject: FW: Teton Valley Code Comment Form Submission

I think this was supposed to be directed to the county…… 
 
Jason Boal- AICP, CFM 
 
Planning and Zoning Administrator 
City of Victor 
P.O. Box 122-32 Elm Street-Victor, ID 83455 
Phone: (208) 787-2940 – Fax: (208) 787-2357 – Cell: (208) 313-9493 
http://www.victorcityidaho.com 
 
Like the City of Victor on Facebook: www facebook com/CityofVictor 
 
From: Teton Valley Code [mailto:info@tetonvalleycode.org]  
Sent: Wednesday, October 05, 2016 10:47 AM 
To: jasonb@victorcityidaho.com 
Subject: Teton Valley Code Comment Form Submission 

 

Message from Teton Valley Code Comment Form 
--- 

Name: Emily Selleck  

Email:  

Phone:  

Which Jurisdiction?: jasonb@victorcityidaho.com 

Type of Comment?: Code 

Chapter: Chapter 3 

Comments: 
My comments are for the entire code, but specifically on #s 3 & 13: 
It's not perfect; but it's a place to start. We need to plan for the long-term lives of the people, the wildlife, and 
the overall quality of life in the Valley. Both ag and wildlife contribute to the economic viability of TV; and as 
such, should be thoughtfully considered. The proposed plan allows for planned population growth of people & 
wildlife. We need both to flourish in our Valley. 
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Kristin Rader

From: T Sperber <tbsperb@yahoo.com>
Sent: Wednesday, October 05, 2016 1:50 AM
To: Kristin Owen; PZ
Subject: Draft code comments

Dear Teton County Planning and Zoning Commission, 
  
As a fourth generation southeast Idahoan and a citizen of Teton County for the last 10 years, I greatly appreciate efforts to promote a 
healthy economy while protecting the cultural heritage and natural resources in our amazing landscape.  I also appreciate the 
opportunity to comment on the 2016 Teton County draft code.  However, I am concerned about the short amount of time County 
citizens have to review, assimilate, and develop meaningful comments on the over 400 page document.  In addition, I am concerned 
about potential impacts to wildlife . 
  
One of the greatest resources Teton County has is its wildlife.  The replacement of the Natural Resource Overlay with the "Wildlife 
Habitat Protection Map" (13.3.8) does not provide adequate protection to natural resources or wildlife habitat in Teton County.  The 
Wildlife Habitat Protection Map was not developed for the purpose of making land use decisions.  The map does not include the entire 
county, both the northern and southern portions of the County are missing.  How will the County address lands in these omitted 
areas?  The use of this map also ignores the importance of rural agricultural lands to wildlife.  Several of the Indicator Species listed in 
the code rely on open space and agricultural lands in Teton County during some part of the year.  Elk use these open areas to 
transition between summer and winter habitats.  Trumpeter swans wintering in Teton County forage and rest in farm fields and 
pastures.  Sandhill cranes depend on grain fields and pasture land to build up their reserves for their long migration south and once 
again when they return in the spring.  Using the Wildlife Habitat Protection Map significantly decreases the protection of natural 
resources and wildlife habitat in Teton County.  I strongly encourage the use of an updated Natural Resource Overlay map while 
recognizing that although this map was based on empirical data and input from knowledgeable biologists in the region, the boundaries 
of the mapped areas are not hard and fast.  The County should retain the authority to require wildlife habitat assessments outside of 
areas mapped as wildlife habitat. 
  
I am also concerned about the density threshold for requiring a wildlife habitat assessment in areas mapped as rural 
residential/agriculture.  The acreage threshold should be much higher (the density threshold should be lower) in order for the County to 
fulfill its intent is to maintain the long term viability of habitat (13.3.8.D).  The density of a development is often secondary to the 
configuration of the development in terms of impacts to wildlife and sensitive areas.  Requiring a wildlife habitat assessment at a lower 
density threshold would enable the County to make more informed decisions regarding the impacts of the development on wildlife 
resources and help minimize the 'death by a thousand cuts' wildlife are subject to as our region continues to grow.    
  
Riparian corridors support a highly diverse suite of wildlife species, protect water quality, attenuate flood waters, and stabilize 
streambanks. I applaud the increases in setbacks from rivers and streams in the draft code (Riparian Buffers 13.3.1).  However, the 
riparian corridor associated with natural water bodies can differ greatly, including the width of the corridor.  To protect and maintain 
riparian buffers in the County, please consider requiring the greater of either the setbacks listed under 13.3.1.F or the edge of the 
riparian corridor for rivers and streams. 
  
Thank you the amount of time and effort you have put into developing the draft code.  Given the enormity and complexity of the 
document, I urge you to consider giving the public more time to review and comment.  In the words of John Wooden, "if you don't have 
time to do it right, when will you have time to do it over?" 
  
Respectfully, 
 
Tamara Sperber 
Victor, ID   







Teton Regional Land Trust  |  PO Box 247 |  Driggs, ID  83422 | (208) 354-8939 | www.tetonlandtrust.org 

October 3, 2016 

Teton County Planning and Zoning Commission 
Teton County Courthouse 
150 Courthouse Drive - Room 107 
Driggs, ID   83422 

To Whom It May Concern: 

As a non-profit serving Teton County, Teton Regional Land Trust continues to find ways to fulfill our mission 
of conserving working farms and ranches, fish and wildlife habitat, and scenic landscapes in Eastern Idaho for 
this and future generations. 

The Draft Code uses preservation as a zoning tool for mitigating development within subdivisions. Although 
we are supportive of any measure of preserving the important resources described within this letter, we feel it 
is necessary to explain the difference between rezoning an area as Preservation (PRS) and conservation 
easements. Because PRS is a county designation subject to the zoning ordinance, which can change over time, 
it is unclear how such a designation will achieve the requirement for permanent land protection in the Draft 
Code. It seems possible that lands dedicated as PRS could be converted to development in the future if the 
Code is later changed to remove PRS. 

Alternatively, conservation easements offer a way to permanently protect property, because they are legal 
instruments that encumber a property in perpetuity. A conservation easement is a voluntary, legal agreement 
between a landowner and the easement holder that limits certain uses of the land – like large scale subdivision 
– in order to conserve the natural and agricultural values of the land.

When considering whether to hold a conservation easement, TRLT evaluates each property for its 
conservation values to ensure it meets the IRS standards aimed at assuring that conservation easements serve 
the public good. Using conservation easements as an incentive for allowing development is problematic, and 
TRLT does not advocate for the requirement that landowners enter into conservation easements in exchange 
for meeting development requirements. Not all open spaces within any particular subdivision will meet the 
requirements for a conservation easement, or conserve important agricultural lands and wildlife habitat. 

Most importantly with density changes as presented in the Draft Code, there is potential that less land will be 
suitable for agricultural production or intact enough for our area’s wildlife, to qualify as land eligible for a 
conservation easement held by TRLT.  This could limit the conservation options for future landowners. 
Additionally, if Teton County determines that conservation easements are the appropriate tool, they may want 
to consider how and if the County would hold, monitor, and enforce the open space placed in a conservation 
easement. 

While we understand growth is inevitable and important to sustain our County’s economic growth, we work to 
protect our rural character and wildlife resources to support the high quality of life and a sustainable economy 
for future generations.  

As this Draft Code may directly impact the future success of our mission, we wanted to communicate these 
concerns. 

Sincerely, 

Joselin Matkins 
Executive Director 

Received 10-5-2016



October 5, 2016 
Teton County Planning and Zoning Commission 
Driggs, Idaho 
 
Dear Commissioners, 
 
Firstly thank you all for your hard work on crafting the proposed new code for the 
County. After being on your side of the table I know first hand what a difficult job 
you had. As with all planning ideas there are always multiple view points which 
make the outcome even more complicated. I have some thoughts on the draft code 
and will try to keep them as brief as possible. 
 

 Some general comments: The code is a complicated document and would be 
better if it was simplified. For example reduce the number of land division 
possibilities. 
 

 Density: Giving bonus density for “doing the right thing” is a left over idea 
from the PUD days and is a bad idea. If the community wants to keep the 
rural parts of the county rural then zone it accordingly. For example make 
the base acreage 40 acres. If the development was clustered then allow 2 
building sites. That would keep the underlying density at 20acres and if the 
clustered sites were 3 acres each 34 acres of open space would be created or 
85%. 

 
 Allow an administrative land division of 100 acres or more. This is an 

arbitrary number but the concept is valid. The proposed parcel would need 
to have a minimum of 300 feet of road frontage on an approved county road. 
This would be a very easy process with no P&Z review, public 
meeting/hearing etc. Also this new parcel would not be eligible for any 
further divisions. Certainly this would maintain the rural feel and allow large 
landowners an easy method of land division. 

 
 Eliminate one time lot splits. This has been an abused method of land 

divisions for a long time.  
 

 There should not be 10 acre density allowed no matter what mitigation 
measures are required. That is not rural in feel. Remember that a while back 
a proposal for a subdivision was suggested in the north west part of the 
valley. Because of the size of the development acreage (over 6,000 acres) a 
development the size of Driggs would have been created. No matter how 
much open space would have been created that part of the county certainly 
would not have maintained it rural feeling. 

 
 Who comprises the DRC? How many members? Why are minutes not 

required? 
 



 Wildlife13.3.8 There needs to be more than the use of the vegetation layer to 
protect the county’s wildlife. It seems prudent to ask IF&G to help craft a 
comprehensive wildlife management plan. Also does IDF&G have the 
capacity to review the subdivisions as described in the code? The county 
should create a list of environmental consultants that are trusted to produce 
unbiased reports. An applicant should pick from the list and pay for the 
studies that need to be done.  

 
 Article 10: agricultural uses: eliminate commercial feed lots. Why would 

Teton County want the possibility of a feed lot coming into the valley with all 
the problems that it would create? 

 
 
In closing my main points are keep the rural parts of the county rural. An 
underlying density of 10 acres will not do that. Make a stronger wildlife 
protection section with specifics from IF&G. Allow a by right land division 
process if the created parcel is large enough to maintain a rural feel. 
Eliminate one time only lot splits. Thank you again for your hard work and 
effort in rewriting the code. 
 
Sincerely, 
 
Sandy Mason 
Tetonia, ID  
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P&Z Land-Use Code Draft:  Carl Jordan comments, 10-05-2016  
 
I.  General.   Code Studios departed from conventional code composition in ways that I find unfamiliar, 
confusing, awkward, annoying, and unwarranted —as if they were being paid simply to be different beyond the 
production of form-based content.  My discussion of five such departures follows. 

1.  Shall and may.  Legal construction should be consistent and unambiguous.  Conventional drafting verbs are:  
shall for mandatory, prescriptive and absolute; and may for permissive, discretionary.  That keeps it simple, 
simple may also include bear-traps. 

The verb may is commonly understood in context.  But shall is one of our most-litigated words in the legal 
lexicon and has therefore been all but purged from Federal rules—although it remains ubiquitous in contracts, 
statutes, ordinances, rules and regulations, and even the U.S. Constitution.  That is because shall can be 
ambiguous, does not always mean must, and therefore has often been replaced by must, will, is, may, or the 
phrase is entitled to. 
(The Fifth Amendment is such an example: No person shall be … deprived of life, liberty, or property, without 
due process of law.   See  http://www.abajournal.com/magazine/article/shall_we_abandon_shall/ ) 

So, Code Studios got that part right, and their draft of the Lighting Ordinance substituted must for shall—but 
not consistently.   Besides retaining shall serendipitously, their draft used cannot, do not, may not, or will not 
for shall not; and used may arbitrarily where discretion was both intended and not intended.  Code Studios’ 
intent was undoubtedly a recognition of the legal ambiguity of shall—but out of litigation avoidance, not user 
friendliness as suggested by staff.  But their execution was slipshod. 

Code writers in other jurisdictions also get it, so are sure to include definitions of shall and may. For example, 
the Athens, Georgia Code Part III Code of Ordinances does it twice.  §1-1-2 General provisions, Rules of 
Construction states: The word “shall” is mandatory; the word "may" is permissive.  And more expansive is the 
§7-4-3 sign definition: The word "shall" is mandatory, not discretionary. The word "may" is permissive. 

Retention of the operative verbs shall and may remains my preference.   But I have no objection to the 
replacement of shall with must; but your code has also used  is, will, and may as replacements, and it is 
probably too late to turn back.  But that also opens the door to sloppy drafting, as noted in VARD’s letter of 
February 24, 2016, Comments on the “2‐5-16” draft of the Best Practices Manual, as follows: 

Tighter language.  Overall, the proposed policy language is very loosely written.  For example, the draft 
often uses “should” “perhaps,”   and “may” when the proper and less ambiguous term is “shall”.  
Statutory language and the Attorney General handbooks provide good examples of succinct writing. 

Thus, if Teton County is hell-bent to purge the ambiguous shall, please do it very carefully; be sure that may is 
also used unambiguously and only where intended; and that will refers only to the future, not to an obligatory 
present.  
 
2.  Code “divisions.”  Code Studios splits code titles (?) into articles (not chapters) and divisions (not 
sections)—another departure from conventional composition   

Article is ordinarily reserved as the primary heading for foundational documents such as the U.S. or Idaho 
Constitution, or a Municipal/Corporation Charter. 

Division is ordinarily an act or process (verb) of creating a primary entity (noun), an uncommon use that is 
rarely capitalized except in the military and sports.    See <http://www.memidex.com/division>  

Title is typically a first-level heading, followed by chapter and section; but federal code skips the chapters.  
Article is often omitted altogether, as in the Codes of Idaho, Teton County (ID), Tetonia, old Victor, and 
Jackson (and most other political subdivisions).  Legal publisher Municode does not appear to have a uniform 
placement for article, placing it either before or after chapter.  (Athens, GA code places articles sometimes 
before, but usually within chapters, apparently as needed.)  Division is occasionally embedded when needed in 
lengthy, complex codes. (The Atlanta sequence is title, chapter, article, division, and section.)  

Victor’s older Code sequence is title, chapter, and section, whereas its newer Zoning Title has adopted the Code 
Studios format of article and division.  The current Driggs Code is divided by title, chapter, article, and section.   

http://www.abajournal.com/magazine/article/shall_we_abandon_shall/
http://www.memidex.com/division
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Unless an objective is simply to introduce the unfamiliar, to be different, I know of no constructive advantage 
for Driggs to depart from the current, familiar, conventional headings.  And common, oral references to sub-
chapters and sub-sections (not subdivisions) may continue without ambiguity or confusion.  
 
3.  Title-style capitalization.   

Title capitalization is typically referenced by case style, as follows. 
a.  Title Case: capitalize the first letter of each major word, but not words such as but, for, or, to, as, a, etc.   
b.  Sentence Case: just like the capitalization in a sentence—only the first word of the title or heading is 
capitalized, plus any names and proper nouns  

Apparently there is no settled convention for news headlines.  Title Case is used by the NY Times, Wall St 
Journal, Time, ABC News, NPR, Forbes, Huffington Post, Planet JH.  Whereas Sentence Case is used by the 
Washington Post, Chicago Tribune, LA Times, USA Today, The Telegraph, Financial Times, AP, UPI, Reuters, 
BBC, CNN, CBS, Fox, ESPN, Microsoft, JH News & Guide/Daily, Teton Valley News. 

Still different is the use of all-capital letters for headings/titles, as for current Driggs and Idaho Code.  The 
Municode style is similar to Driggs’ (all capitals for title, article, and chapter headings), but uses sentence style 
for section headings. 

A safe selection would be the Municode style.  But I prefer (as in the Driggs Lighting Ordinance) the following:  
Title Case for the title and first-level headings (title and chapter), and Sentence Case thereafter; and avoid all-
capital letters. That is also preferred by the excellent style guide that I usually rely on:  
http://www.eia.gov/about/eiawritingstyleguide.pdf    (must be pasted into browser) 
 
4.  Format.  I find the “portrait” 2-column format to be cumbersome when working on a “landscape” computer 
monitor—my eye and mind want to go only in one direction, not up and down, back and forth.  In most 
instances it is also wasteful of space.  I suggest that you return to a single column that conforms to the 
Municode standard that you should be embracing, and eventually subscribe to. 
 
5.  Definitions.  Definitions unique to a single section should be imbedded in that section.  That clearly applies 
to the lighting definitions.  Also the seminal definition applicable to riparian buffers, Ordinary High-Water 
Mark, surely belongs in Article 13; also definitions relating to flood control. 
 
II.  Outdoor Lighting Standards. 
I very much appreciate your partial retention of the current Driggs ordinance (adopted September 2012).  It has 
worked well, without controversy, and with recognition that wider compliance and enforcement should evolve.  
I regret, however, that the foundationally important statement of purpose was deleted—should be included, as 
should the numerous definitions which are specialized and only relevant to lighting.  Also, several seemingly 
small changes have rendered large portions of the County draft irrelevant or incoherent, and the remainder 
unlikely to have much impact in the near future.  

Time and space do not allow for a more detailed discussion here.  But as I continue to work with Driggs to 
assimilate its lighting ordinance into its new code, I ask that you consider coordinated discussions to achieve a 
common, effective text.  Lighting issues relating to public safety, resource protection, dark-sky enhancement, 
and property trespass are critical components of the Land-use objectives, so require appropriate care.  
 
III.  Signs. 
Certain signs are allowed a public R/W encroachment up to 2 feet of a curb or street, but without any public-
benefit offset. R/W is valuable public property, the public should get something in return, and private use 
should not impose undue risks (public liability) upon pedestrians due to obstacles or falling elements (winter 
ice).  At least the encroachment should be with respect to the distance of encroachment (as incorporated in the 
Driggs code), NOT as the residual distance to the curb.  Alternatively the public interest may be served if sign 
size were an inverse function of projection distance.  For example, sign size could be reduced by 15% for each 
foot of R/W encroachment. 

http://www.eia.gov/about/eiawritingstyleguide.pdf


3 
 

IV. Protection of environmentally sensitive areas, Article 13.     
This section has some good components, particularly stressing buffer quality, but it needs more work.  For 
example, the role of buffers as critical wildlife habit is not referenced, delineation is loose, distinctions between 
riparian areas and wetlands are confused, and enforcement unimaginable. 

CRITICAL DEFINITIONS:  The definition of riparian is schizophrenic, needing both focus and correction, 
and buffer reference to “Ordinary High-Water Mark” needs far more than a definition located elsewhere.  All 
should be imbedded in context, in Article 13.  

“ORDINARY HIGH WATER MARK. The line on the shore established by the fluctuations of water indicated by 
physical characteristics such as a clear, natural line impressed on the bank, shelving, changes in the character 
of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate means that 
consider the characteristics of the surrounding areas.” 

Indeed, all of those criteria are relevant and may apply, but HOW?  Subjectivity is inevitable.  But what are 
those “other appropriate means?”  How may this correspond to FEMA maps of 2, 5, 10 etc.-year occurrence 
events?  Evaluation is complex depending if streams are ephemeral, intermittent, or perennial, needing objective 
measures.  Accordingly, an objective protocol should be considered, as used by many other jurisdictions. 

Alternatively, a mapped buffer would be even better, and not require specialized regulatory training.  That and 
other ideas are appended below. 

WETLANDS are a different ecology, so require a separate section.  Riparian areas are associated with rivers, 
streams, and bodies of water that may involve related wetlands.  Whereas wetlands are defined to include 
marsh, swamp, bog and fen (bogs and fens being types of mires), regardless of stream context, although needing 
buffers similar to streams. 

Wetland identification is technical, and NOT identical to stream-channel identification. Wetlands are listed in 
USFWS National Wetlands Inventory, but are not definitive.  Criteria are far more demanding for Jurisdictional 
Wetlands delineated by USACE pursuant to CWA §404, and therefore suggest imposing a buffer wider than for 
NWI entities, not a smaller one. 

Section 13.3.1.c.5   Waterbodies that appear on maps are not subject to these buffer requirements when an on-
site determination reveals the absence on the ground of a corresponding waterbody.   
This provision defeats the entire protective purpose, denies the character of wetlands and ephemeral streams, 
and deregulates numerous vernal locations.  Indeed, NWI mapping is always an approximation, needing 
specific confirmation or delineation.  But the immediate presence or absence of water or a waterbody is 
NEVER necessary or sufficient for wetland determination.  And that also applies to stream determination 
for buffer applications.  Furthermore, such determination requires geomorphic or hydrology skills ordinarily not 
“on staff.” 
 
V.  Alternative code concepts or text relating to water protection. 
1.  Buffer intrusion allowed. 

Construction of one single-family dwelling on an existing lot of record may violate a protected buffer provided 
the intrusion meets the following criteria: 
  a. the dwelling is located within a buildable area;  
  b. the total area of development disturbance does not exceed 3,000 SF; 
  c. the maximum extent of the buffer intrusion does not exceed 20% of the buffer width, and  
  d. the area of buffer intrusion is to the minimum-practical extent. 
 
2.  Minimum buildable area required. 

All lots modified by lot line adjustments or new lots created from existing lots which contain floodplains, 
wetlands, or riparian buffer areas must contain a buildable area of a sufficient size to accommodate the uses 
permitted in the underlying zone, unless the action is for open space or conservation purposes. This requirement 
shall apply even if the effect is to prohibit further division of lots that are larger than the minimum size 
permitted in the zoning ordinance.  
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3.  Protection of environmentally sensitive areas.  

All waters shall be protected by buffers whose distances are measured along slope, consistent with Idaho 
protocol. 

Riparian buffers defined. 

1.  Streams included on current Flood Insurance Rate Maps (FIRM) published by the Federal Emergency 
Management Agency (FEMA):  the buffers of such streams shall be undisturbed and coincide with the furthest 
extent of the 100-year flood event whose boundary is indicated on said maps, including areas designated as 
Special Flood Hazard Areas (SFHA), but that buffer distance shall extend no less than 100 feet from the 
floodplain’s bank-full origin. 

2.  Streams not included on current FIRM/FEMA maps shall be protected by a 100-foot undisturbed buffer 
measured from the stream’s Ordinary High Water Mark (OHWM) as delineated according to criteria established 
by the U.S. Army Corps of Engineers (USACE) for perennial streams (Relatively Permanent Waters (RPWs)) 
and intermittent streams (Non-Relatively Permanent Waters (non-RPWs)). 

Other waters shall be protected by a native-vegetated buffer measured from the Ordinary High Water Mark 
(OHWM) in accordance with USACE criteria as follows. 
Ephemeral streams and irrigation canals: 30 feet. 
Irrigation and drainage ditches: 10 feet. 
Lakes and ponds: 75 feet. 
 
Wetland buffers defined.  Wetlands shall be protected by a 75-foot undisturbed buffer.  Their delineation shall 
be determined by the presence of at least two of the three indicators of jurisdictional wetlands established by the 
USACE—namely hydric soils, determinant hydrophytic vegetation, and supportive wetland hydrology. 
 
REFERENCES. 

OHWN assessment for intermittent streams: 
http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/reg_supp/west_mt_finalsupp_aug2014.pdf  

OHWM regulatory guidance:  
http://www.usace.army.mil/Portals/2/docs/civilworks/RGLS/rgl05-05.pdf  

OHWM and Bank-full field identification: 
http://www.swg.usace.army.mil/Portals/26/docs/regulatory/Streams/BFvOHWM.pdf  

CWA field guide for JD identification and determination: 
http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/jd_guidebook_051207final.pdf  

 

 

Submitted by: 

Carl Jordan, , Victor, ID 83455 

E-mail:   

Phone:   

 

http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/reg_supp/west_mt_finalsupp_aug2014.pdf
http://www.usace.army.mil/Portals/2/docs/civilworks/RGLS/rgl05-05.pdf
http://www.swg.usace.army.mil/Portals/26/docs/regulatory/Streams/BFvOHWM.pdf
http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/cwa_guide/jd_guidebook_051207final.pdf



